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WILLIAM PINKNEY. 
THE LAWYER. 


By JOHN Puivip HILt. 


HE achievements and experiences of every 
man who has aided in shaping the 
political destinies of his country, and who 
has at the same time attained distinguished 
eminence at the Bar, should be of especial 
interest to lawyers. Although the public ser- 
vices of William Pinkney of Maryland may 
not have made so lasting an impression as the 
broader statesmanship of some of his con- 
temporaries, yet his career is one that de- 
serves to be remembered, and is particularly 
worthy of study and emulation by those who 
desire success in the profession which he so 
eminently adorned. 

Born at Annapolis, on the 17th of March, 
1764, he began life with none of the prestige 
of wealth or of powerful family connection. 
His father had early emigrated to Maryland 
and located at Annapolis. The elder Pinkney 
was a staunch loyalist, and whatever prop- 
erty he may have had was confiscated during 
the Revolution. So William Pinkney was 
early forced to rely on his own industry and 
strength of character, and to his diligence 
and excellent natural ability his success was 
entirely due. 

His early instruction was received at the 
King William School, an ancient academy of 
Annapolis, where, under the direction of a 
certain Mr. Brefhard, he mastered the ele- 
ments of English, and obtained a slight 
grounding in the classics. When he was 
about thirteen years old the loss of his 
father’s property ended this regular school- 








ing, which seems to have been nearly all he 
obtained at that time of his life. He con- 
tinued his studies, however, during his whole 
life, and finally became well educated, both 
in English and the classics, even working on 
the latter under a tutor during his official 
residence in London. 

Information concerning his early life is 
scant. He tried medicine, and studied in the 
office of a certain Dr. Dorsey, but fortu- 
nately he discovered his true bent, and, under 
the friendly and able patronage of Judge 
Chase, began the study of law, which he kept 
up with diligence during the whole course of 
his life. 

In 1786 he was admitted to the bar, and 
selected Harford County as the “arena of his 
first professional efforts.” He made so 
favorable an impression, that two years later 
he was elected a delegate to the convention 
of the State of Maryland, which ratified the 
Constitution of the United States. In Octo- 
ber of the same year he was elected member 
of the Maryland House of Delegates, and 
here his intelligent activity and ready, con- 
vincing eloquence soon achieved for him 
considerable reputation. One of his best 
speeches in that period, advocating certain 
manumission privileges for the Maryland 
slaves, shows a style ornate and flowery in 
places, and occasionally somewhat involved, 
but in the main clear and strong, with a 
ready flow of apt words, and an interesting 
manner of presentation. 
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The record he established in the Legis- 
lature gained for him, in 1790, an election to 
Congress, which was promptly contested. 
His able conduct of.the case soon secured 
him a ratification of the election, which he, 
however, declined. He had recently married 
Miss Anne Maria Rodgers of Havre de 
Grace, a sister of Commodore Rodgers, and 
it is very probable the “reasons of a pruden- 
tial and private nature” assigned for de- 
clining the honor were dictated by the fact 
that pecuniarily his profession offered richer 
prospects of means to meet his added obliga- 
tions. In 1792 he was elected a member of 
the Executive Council of Maryland, and held 
the Presidency of this body till 1795, when 
he resigned to become a member of the 
Legislature as delegate from Anne Arundel 
County. 

So far his activity had been confined 
strictly to Maryland, where his prestige and 
authority had become recognized and certain, 
but the report of his sound legal ability had 
spread abroad, and, in 1796, entirely un- 
solicited, he received from President Wash- 
ington an appointment as one of the Com- 
missioners on the part of the United States 
under Mr. Jay’s treaty with Great Britain. 
He reluctantly accepted this position, and 
with his family embarked for London, which 
he reached in July, 1796. Thereupon he 
began a new and broader period in his life, 
and the eight years of his residence in Eng- 
land were busily devoted, in addition to his 
official duties, to diligent self-culture and edu- 
cation that made up for the defects in his 
early training, and made possible the great 
success of his later years. 

Judging from the letters he wrote during 
this period, his life in England was very 
pleasant. He was well received by the Eng- 
lish people, mingled considerably in society, 
of which he was exceedingly fond, and was 
keenly alive to every opportunity for ob- 
servation and information. As he said him- 
self, he wished “to see as much as possible.” 


He attended the theatres often; did some 
shooting at the country estates of his ac- 
quaintances; was present at many of the de- 
bates of Parliament, and kept close watch 
of the political tendencies of the times both 
at home and abroad. His business on the 
Commission was of a nature calculated to in- 
terest him, and to give opportunity for the 
exercise of his special talents. His written 
opinions delivered to the Board of Commis- 
sioners respecting the “laws of contraband, 
domicile, blockade, and the practice of the 
prize courts,” with which the board had to 
deal, show great legal learning, clear reason- 
ing and thorough investigation. At the same 
time he attended the courts and kept up his 
legal and general studies. 

But he was of an essentially restless dis- 
position, and began to tire of his life in Eng- 
land. His thoughts turned longingly to his 
well-loved Annapolis, and the active work 
of his profession. As he himself said in 1799: 
“I am told that I am considerably altered 
since I came here, and I incline to think 
there is some foundation for it; but I shall not 
grow much wiser or better by a longer stay. 
I am become familiar with almost everything 
around me, and do not look out on life with 
as much intentness of observation as hereto- 
fore, and of course I am now rather confirm- 
ing former acquisitions of knowledge than 
laying in new stores for the future. I begin 
to languish for my profession. I want active 
employment. The business of the Commis- 
sion does not occupy me sufficiently, and 
visiting, ctc., with the aid of much reading, 
cannot supply the deficiency. My time is 
always filled in some way or other, but I 
think I should be the better for a speech now 
and then. Perhaps another twelvemonth may 
give me the opportunity of making speeches 
till I get tired of them—and tire others, too.” 

As time passed these desires grew stronger. 
In 1803 he wrote: “I do not desire office. It 
is my wish to be a mere professional laborer 
—to cultivate my friends and my family, and 
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to secure an honorable independence before 
I am overtaken by age and infirmity.” The 
close of the work of the Commission in 1804 
was very welcome, and Mr. Pinkney returned 
with his family to America, greatly benefited 
by his English experiences in all save in 
finances. 

Immediately on his return in August he re- 
sumed his professional pursuits, making his 
residence in Baltimore in order to obtain 
wider opportunities. His reputation was too 
firmly established to admit of his long hold- 
ing a private position, and within a year 
he received the appointment of Attor- 
ney-General of Maryland. This office he ac- 
cepted, at the same time asserting that it 
would be “personally inconvenient and dis- 
advantageous;” that he would hold it only till 
his friend, Mr. Johnson, was constitutionally 
capable of taking the office, and that he ac- 
cepted only in order to reconcile the conflict- 
ing claims of two of his friends. His tenure 
of the office was indeed of short duration, but 
he gave it up under other circumstances than 
he had anticipated. 

In 1806 the arrogant and high-handed cap- 
ture of American ships by the British necessi- 
tated further negotiations on matters similar 
to those that had fallen within the province of 
the Commission of which Mr. Pinkney had 
formerly been a member. 
England of an American agent well versed in 
these matters was imperative, and very fit- 
tingly Mr. Pinkney was selected to represent 
the United States. He was therefore ap- 
pointed Minister Extraordinary in connec- 
tion with the Resident Minister, Mr. Monroe, 
to attempt to adjust the claims and griev- 
ances connected with these important mat- 
ters. 

His pleasant reception by| old acquaint- 
ances in England was somewhat embittered 
by the adverse criticisms his acceptance had 
excited in some quarters; but confident, as 
he always was, that he was doing his duty 
and in a measure sacrificing his best interests 
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to the public service, he entered with his 
usual activity into the consideration of the 
weighty problems that finally caused the war 
of 1812. In 1807 he succeeded Mr. Monroe 
as United States Minister to the Court of St. 
James, and held this office till his recall in 
1811. During all this time he took a firm 
and consistent, though conciliatory, attitude 
on the questions at issue. His letters to Mr. 
(Madison and others, and his official papers 
show that he had a clear understanding of 
the matters in dispute. His position has 
been subjected to considerable criticism, and 
he has been Blamed as lacking force in his 
relations with Great Britain. It was his duty, 
however, to do all possible to avert war, and 
his conduct secured for him the respect of 
all with whom he was associated. The Non- 
‘Importation Act met with his hearty ap- 
proval, and during his residence in London 
he kept in intimate touch with home affairs, 
and creditably filled a very difficult position. 

During the latter years of his residence in 
(England his health was quite poor, and the 
climate suited neither him nor his family. 
The expenses of maintaining a proper estab- 
lishment, and of educating his children in a 
fitting manner were far in excess of his sal- 
ary, and the diminution of his private means 
made serious pecuniary embarrassment 
much to be feared. He ardently desired once 
more to be in Maryland, among the friends 
and companions to whom his heart constantly 
turned. As he said himself, every day added 
something to his cares and nothing to his 
happiness; he was growing old among stran- 
gers, and needed the excitement of his own 
particular work. The futility of his mission 
became thoroughly impressed upon him. At 
last, in 1810, the motive of inadequate means 
grew so powerful that he was compelled to 
ask for his recall. As time went on his re- 
quests grew more urgent, till in 1811 he was 
notified of his recall. In February, he had 
an audience with the Prince Regent at Carl- 
ton House; expressed his regret at the futility 
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of his attempts to “set to rights the embar- 
rassed and disjointed relations of the two 
countries,” and soon thereafter returned to 
the United States. He arrived in Annapolis 
in the following June. 

Much the same events thereupon trans- 
pired as on the occasion of his first return 
from England. He took up again with 
strengthened powers his temporarily deserted 
profession, and as before soon received sub- 
stantial tokens of the confidence and respect 
of the people both of his own State and of his 
country. His election to the Maryland Sen- 
ate was followed in a short tithe by his ap- 
pointment by President Madison as Attor- 
ney-General of the United States. He en- 
tered at once on the congenial duties of the 
latter office, and found many cases of a famil- 
iar nature awaiting his attention. He exhib- 
ited in the discharge of his business as Attor- 
ney-General a “force of argument and elo- 
quence, and an extent of learning which 
raised him at once in the public estimation 
to the head of the American Bar.” : 

The pregnant and vital questions of the 
politics of the day enlisted his active partici- 
pation, and it was at this period that under 
the name of “Publius” he wrote the influen- 
tial pamphlet in which he declared “the war 
with England —irreproachably just.” He 
ably traced the course and nature of Britain’s 
preposterous claims; clearly stated England’s 
theory of perpetual allegiance, and its harm- 
ful acts, and called on Maryland and the 
whole country to support the administration 
in its just and honorable attitude. 

The passage of a bill in Congress by which 
the Attorney-General was required to reside 
at the seat of government, made it necessary 
for Mr. Pinkney either to give up many of his 
interests, or to resign the office he held as 
director of the national law affairs. The lat- 


ter he decided to do, and in 1814, again re- 
tired to private 
sincere expressions of esteem and friend- 
ship from President Madison, who attested | 


practice with the most 





his regret at losing so efficient an officer. 

Soon after his resignation he was engaged 
on one of his most celebrated cases, that of 
the claims of a certain Mr. Pinto of Buenos 
Ayres for recovery of neutral property, seized 
on board the British ship Nereide, which was 
tried before the Supreme Court. In his de- 
cision in the case Mr. Chief Justice Marshall, 
although he overruled Mr. Pinkney’s argu- 
ments, paid a flattering tribute to his mas- 
terly and eloquent conduct of the case. 

During the war of 1812 Mr. Pinkney 
showed the sincerity of his former advocacy 
of the war by actually engaging in the de- 
fence of his country, and at Bladensburg, 
while acting as major of a battalion of rifle- 
men attached to the Third Brigade of the 
Maryland militia, was severely wounded. His 
military service was, however, merely inci- 
dental. 

In 1815, he added to the duties of his 
lucrative practice the obligations of Congress- 
man from Maryland, elected from Baltimore. 
Extraordinary diligence was the supreme 
characteristic of this rarely endowed man. 
He took considerable part in the debates of 
the House, especially on the subject of the 
Commercial Convention of 1815 between the 
United States and Great Britain, but his 
chief interest was for his profession, and 
when, in March, 1816, he resigned his place 
as congressman, he felt as though he had 
been negligent of his trust, and had not lived 
up to his responsibilities. 

His acceptance at this time of a foreign 
mission was dictated by the necessity of 
respite from the “anxious days and sleepless 
nights” which his enthusiastic interest in his 
work entailed. Furthermore, he desired 
greatly to see Italy. He wished to visit that 
classic land, the study of whose poetry and 
eloquence, as he expressed it, was the charm 
of his life, and from whose shores he hoped 
to return to his work with renewed enthusi- 
asm and added power for public speaking. 
His first mission was to visit the Neapolitan 




























XUM 


William 


Pinkney. 305 





court as special minister to demand indem- 
nity for the seizure and confiscation of Amer- 
ican merchant ships in 1809. He was then 
to proceed to St. Petersburg as Minister 
Plenipotentiary to the court of Russia. 

Mr. Pinkney landed at Naples in July, 
1816, and after several months spent in 
fruitless conferences and discussions, pro- 
ceeded to visit Rome and some of the princi- 
pal Italian cities, stopping thereafter at Vi- 
enna and Berlin. His immediate departure 
for St. Petersburg was delayed on account 
of a slight diplomatic question concerning 
the trial of a Russian consul in Philadelphia, 
and it was not till the early part of 1817 that 
he reached the Russian capital. His recep- 
tion here was in every way agreeable, and 
he found in the Russian court and society 
ample opportunity for the keen observation 
in which he delighted. His stay in Russia 
was, however, comparatively short. On ac- 
count of ill health he had asked for his recall 
before leaving Italy, and when the recall 
came in 1818 he joyfully returned for the 
third and last time to his best-loved manner 
of life. 

During the closing years of his career he 
constantly practised with the same faithful- 
ness and ardor before the Supreme Court, 
and from the fourth of January, 1820, till 
his death represented Maryland in the 
United States Senate. It was at this time, 
in the Senate, that he delivered one of the 
most powerful of the speeches of his life 
against the clause prohibiting slavery in the 
bill to admit Missouri to the Union. He 
kept up his professional and political inter- 
ests with unabated vigor till, prostrated by 
overwork and excitement in the preparation 
and delivery of an argument before the Su- 
preme Court, he was attacked by the sick- 
ness, which, in a brief space, proved fatal. 





His death on the twenty-fifth of February, 
1822, was a sorrow and’ shock to his all 
associates. Mr. Harper, Mr. Webster, Mr. 
Clay, Mr. ‘Marshall, and the most prominent 
men of the day recalled and eulogized his 
remarkable powers and rare qualities. The 
Supreme Court, the Senate, and the House 
of Representatives attended his funeral and 
passed resolutions. Evidences of the respect 
in which he was held were general in his 
own State and throughout the whole coun- 
try. 

Mr. Pinkney achieved a reputation as a 
statesman, and his kindly courtesy and pleas- 
ant manners won the affection of those with 
whom he came in contact, but his great aim 
in life was neither political nor personal pop- 
ularity. With him distinction as a lawyer 
was the one and worthy goal, and his pro- 
fessional life reveals most clearly the ele- 
ments of his success. The best characteriza- 
tion of him was that of a distinguished law- 
yer who said of him, “that he did not believe 
that he ever undertook a cause, however in- 
significant it might be, without entering into 
it, as it were, with his whole soul, and man- 
aging it as if his whole professional reputa- 
tion were at stake upon the issue. It was his 
pride and passion never to appear in court, 
but after having: entirely mastered the busi- 
ness which he was to transact. Sleep, exer- 
cise, the pleasures of society, he was always 
ready to renounce, rather than hazard the 
loss of an inch of the ground which he had 
gained, or seem at any moment unequal to 
his reputation.” His sterling traits of mind 
and character, and his passionate love for his 
profession achieved for him a lasting success 
which justifies his reputation as one of the 
foremost lawyers the United States has ever 
produced. 
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CONFESSION AND AVOIDANCE. 


By ALBERT W. GAINES. 


It created a sensation in the Darktown congregation, 
When Ezekiel said he wished to be a saint; 

And the members all asserted that when ’Zekiel got converted, 
"Twas enough to make Old Nick himself grow faint. 

But they took him on probation to accomplish his salvation, 
They exhorted him a better life to lead; 

Notwithstanding this, howe’er, he was summoned to appear 
To the charge of dancing—deadly sin—to plead. 


“T iz come befo’ de Session, fo’ to make you my confession,” 
Said Ezekiel, with a solemn countenance; 
“T distinctly recollects all dem solemn, wahnin’ texts, 
Dat you coted "bout de gamblin’ an’ de dance; 
How dat when I got de ‘ligion, sho’ I mustn’t cut de pigeon- 
Wing no mo’; an’ dat dancin’, twuz de Debbil’s own; 
Dat ‘Come seben, come eleben’ wouldn’t take me up to Hebben-- 
An’ I vow’d dat I would leabe ’em all alone. 


“Zi wuz stridin’ an’ a-reachin’, an a-comin’ to de preachin’, 
In a mighty hurry, night or two ago, 

On a sudden I wuz facin’ an open doo’ adjacen’ 
Down dar in de Pickaninny Row; 

Zi wuz in de doo’ a-glancin’, I cud see dey’s gwyne to dancin’, 
(An’ my bredren, dem gals des fahly shine!)— 

As dey wuz bout to begin it, jes’ allows I'll stop a minute, 
As dey passes up an’ down de dancin’ line. 


“Den de fiddle gins to singin’ an’ de banjo ’gins to ringin’, 
An’ de promptah, he shout: ‘S’lute an’ balance fo’,’ 

An’ dem niggahs go paradin’ wid dey pahtnah’s promonadin’, 
An’ dey chassees back and foth across de flo’; 

As de promptah calls de figgahs like a wave ob sea, dem niggahs 
Sweeps across an’ back an’ thu so vehey neat, 

Sho—I tells you, pahson, truly, dat I gits somewhat unruly, 
An’ I feels a mighty fidgits in ma feet. 


“Den dey wahms up to de dancin’, all retirin’ an’ advancin’, 
An’ dey stahts into de Ole Virginny reel, 

Den dey ‘gins to dance he hoedown, growin’ gradual to de breakdown— 
(You can imagine, bredren, how dis niggah feel!) 

Den de music libely growin’, all de instruments a-goin’, 
An’ de ragtime floats upon de air so sweet, ; 














YUM 


Restraints on Marriage. 


397 





An’ dem gals all in dey ruffles, as dey dance de double shuffles, 
Den I feels it wuss—dat fidgits in de feet. 


“How it happens I’se no notion, but dis coon wuz soon in motion, 
When de promptah, he calls out: ‘Gran’ right an’ lef’,’ 
I wuz in among dem niggahs, an’ a-dancin’ all de figgahs, 
(For in truff, no coon can dance ’em like myse’f); 
Yes, I danced de heel an’ toe, double shufflin’, ’cross de flo’, 
Jig and juba, clog, an’ den de highlan’ fling; 
Den I jin’d in de cotillion—an’, pahson, ’twuz wuth a million, 
Jes’ to see de way I cut de pigeon-wing! 


‘But, my bredren ob de Session, in considerin’ dis confession, 
I des wahnts to tell you what de lawyahs say: 
‘Dat no man can be convicted and no punishment inflicted, 
Whag de irresist’ble impulse holds de sway— 
Now, I hopes you ain’t gwyne doubt it, when I say I’se sorry "bout it, 
Yes, suhs, dreffle sorry, bredren, I repeat; 
But I’se not guilty I’se insistin’, kase no possible resistin’ 
Can obercome de fidgits in de feet.” 





RESTRAINTS ON MARRIAGE. 
By W. C. SuLLivan. 


UBLIC or sound policy is a term of 

which no entirely satisfactory defini- 
and no rash 
into the unex- 


has yet been given, 
venture will here be made 
plored regions of lexicography. It will 
suffice to say that it is as its name 
implies, that policy which has for its 
object the promotion of the common weffare, 
—not, indeed, of the body politic, but of the 
individual members composing that body. 
Restraints on marriage are either general 
or special. General restraints are prohibited 
as being opposed to the policy of the law, 
while certain special restraints are permitted 
where they are not of such a nature as to fos- 
ter those evils which are so readily engen- 
dered by encouraging celibacy. There is 
some conflict and no little discordant reason- 


tion 





ing, however, in the application of these gen- 
eral rules. “It is impossible to reconcile the 
authorities or arrange them under one sensi- 
ble, plain, general rule,” said Lord Lough- 
borough in Stackpole v. Beaumont, 3 Ves. 
Jr., 96. And the reconciliation is no near- 
er today then it was when Lord Lough- 
borough spoke, if the language of numerous 
American judges and English Chancellors 
is to be accepted, so numerous and so sweep- 
ing in their character have the distinctions 
whereby the general rule prohibiting re- 
straints on marriage has been abolished be- 
come. Thus, it has frequently been said that 
a restraint, though general in its terms, may 
be imposed, if properly framed. If this be 
true, the rule is but one of construction, how- 
ever, and not one of policy, though to try to 
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prevent marriage has been called the blackest 
of all political sins. Lowe v. Peers, 4 Burr. 
R., 2225. But it is essential to remember, in 
this connection, that this objection is one 
which forces its way through flesh and bone, 
to the very heart and life of the question at 
issue. It does not depend upon whether o1 
not a certain provision “tries” to prevent 
marriage, but the question rather is, Is that 
its tendency? This rule has not been estab- 
lished by nice and close reasoning. The ques- 
tion has never been a close one, but its 
foundation and framework are so plainly vis- 
ible throughout the whole superstructure 
that he who runs may read. The doctrine is 
one based on principles of policy, the object 
whereof is the promotion of the common 
welfare. Being a question of policy it can- 
not, at the same time, be one of construction, 
for public policy cannot be overcome 
or assisted, strengthened or weakened by 
any consideration outside of itself. Rules of 
construction are not at home in this field of 
the law. They are like the proverbial bull in 
the china shop, making no end of trouble 
and doing no amount of good, but contam- 
inating and destroying whatever they come 
in contact with. 

The law looks not to the form of the pro- 
vision, but to its substance, where questions 
of public policy are concerned; it is the gen- 
eral tendency which, alone, is considered, 
and if found to contravene the policy of the 
law, then the door to temptation is summar- 
ily closed, without further inquiry, refusing 
to either admit or recognize it in any of the 
courts of the land.” 

Where the policy of the law is concerned, 
there is but one question for the court, and 
that—Is the nature of the contract such as 
might have made it injurious to the 
common welfare? In other words, is that its 

* Tool Co. v. Norris, 2 Wall. 45, 46;Oscanyan v. Arms 
Co., 103 U. S. 261; State v. Johnson, Admr., 52 Ind. 
197; Clippinger v. Hepbaugh, 5 W. & S., (Pa.) 315; 


Brown v. The First National Bank of Columbus, 137 
Ind. 668. 





tendency? It matters not that any particular 
contract is free from the taint of evil. The 
law looks to the general tendency of the class 
to which it belongs.? 

Such being the case, how can it be material 
whether a particualr provision “tries” to pre- 
vent marriage, or is in the form of a condi- 
tion or of a limitation, a condition precedent 
or subsequent; whether it concerns realty or 
personalty, or is accompanied by a gift over 
or not—so long as the only question open to 
consideration is what is the natural tenden- 
cy of such a provision? 

In Bellairs v. Bellairs, L. R., 18 Eq. 516, 
Sir George Jessel, M. R., recognized the im- 
propriety and futility of any further inquiry 
in this class of cases, saying, “Now if the rule 
were really one of policy you never could 
evade it by a change in the form of words. 
But it is admitted you can so evade it; that if 
you put it in the form of limitation—if, for 
example, you had given this life interest to 
this young lady until she married, and then 
upon marriage had given it over—it is not 
disputed that that would have been good. 
Therefore, it'seems to be a rule of construct- 
ion. The reason of the rule may have been 
policy.” In substance, then, the Master of 
the Rolls said: It seems to be a rule of con- 
struction because it is conceded that you can 
evade it by putting it in the form of a limita- 
tion. It was this concession that made it 
seem to be a rule of construction, and it is in- 
disputable that change of effect by alteration 
of form, without affecting substance, can be 
attained only by rules of construction. But 
the Master of Rolls, in the same breath, adds: 
“The reason of the rule may have been poli- 
cy;” though he did not proceed to ascertain 
what the reason actually was, satisfying him- 
self with suggesting what it may have been. 
And there seems to be some inconsistency 
here. If “the reason of the rule may have 
been policy,” it may well be asked how “it 


? Greenhood on Public Policy, p. 5; Brown v. The 
First National Bank of Columbus, supra. 




















Restraints on Marriage. 


309 





can be evaded by a change in the form of 
words.” This very doubt would seem to im- 
pose the necessity of solving it. However, 
his reason for failing to do so would appear 
to be quite evident, when the concession 
made on the record is borne in mind, for, 
when once made, it mattered not what the 
reason was so far as the case in hand was 
concerned. It was governed not by the gen- 
eral rule, but by that rule as modified by the 
admission in the record. The only point de- 
cided by the Master, and not admitted by the 
concession, was “If the rule were really one 
of policy you never could evade it by a 
change in the form of words.” Where, there- 
fore, as is now universally the case, it is re- 
cognized that the rule prohibiting general re- 
straints on marriage is one of policy, it can- 
not be evaded. 

As Lord Mansfield said, in Long v. Den- 
nis, 4 Burr. R., 2052, “Conditions in restraint 
of marriage are odious, and are therefore 
held to the utmost rigor and strictness. They 
are contrary to sound policy.” 

“Unqualified restrictions on marriage are 
discouraged on grounds of public policy, and 
instead of aiding them by applying liberal 
rules of construction, the courts have been 
disposed to construe them strictly, in such 
manner as will favor the persons on whom 
the restraints are laid.” (Waters v. Taze- 
well, 9g Md., 291, 309.) 

“Where a condition is in restraint of mar- 
riage generally, it is deemed to be contrary 
to public policy, at war with sound morality, 
and directly violative of the true economy of 
social and domestic life. Hence such a con- 
dition will be held utterly void.” (Maddox 
v. Maddox, 11 Grat., 804, 807.) 

Authorities to the same effect are legion. 

The rule is, therefore, one of policy and 
not of construction. Indeed, an admission 


that the question is one of construction is 
self-destructive, for on what ground could 
the general rule be upheld in that event? It 
cannot be on ground of policy for, as we 





| or intentions of the parties, 


have already seen, public policy and rules of 
construction are not agreeable one to the 
other; they have no feature in common. Rules 
of construction are devised in order to glean 
purpose and intent; public policy carries its 
purpose and intent emblazoned on its face, 
and depends not upon intent, but upon ten- 
dency. Where sound policy is involved, 
rules of construction are unnecessary and 
tend to confuse rather than to enlighten. 
Where rules of construction are employed, 
public policy has no application. It follows 
then that the objection to general restraint of 
marriage must and does rest on grounds of 
policy, or else it has no foundation upon 
which to repose, and the prohibition must be 
absolute, extending to everything tending to 
restrain marriage, or it must leave the priv- 
ilege of so doing untrammeled, wuninfringed 
and unimpaired. 

There is one class of cases requiring some 
slight additional consideration, namely, 
whether or not the intention of the provision 
is to prevent marriage or to provide for the 
grantee until marriage. It is thought that 
special reference should, perhaps, be made to 
this case, since the purpose of the provision 
is so very commendable, and one which it 
would seem proper to encourage. But, un- 
fortunately, the tendency here, as elsewhere, 
is to prevent the grantee from marrying. 
And that tendency is the grand criterion in 
all these cases. What is the tendency or ef- 
fect of the provision? Does it unreasonably 
restrain marriage? Is it such a restraint as 
operates for the protection of the party re- 
strained, or is it such as to foster the evils so 
graphically depicted in Lowe v. Peers, 4 
Burr. R., 2225? All these are proper ques- 
tions, but the inquiry into the intention of the 
grantor can throw no light whatever upon 
the subject. 

If the courts could give effect to the wishes 
when §ascer- 
tained, rules of construction would be of con- 
siderable assistance to them in attaining the 
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desired end. But this they cannot do. They 
cannot inquire into the motives of the par- 
ties, but must stop short when they have as- 
certained that the contract is one which is 
opposed to public policy. The purpose of 
this rule is to prevent persons from assuming 
a position where selfish motives may impel 
them to sacrifice public good for private ben- 
efit. (Elkhart County v. Crary, 98 Ind., 242. 

“Where a contract belongs to a class 
which is reprobated by public policy, it will 
be declared illegal though in that particular 
instance no actual injury may have resulted 
to the public, as the test is the evil tendency 
and not its actual results.” (15 Amer. & 
Eng. Encycl. of Law, 2d. ed., 934.) 

In Hartley v. Rice, 10 East, 
plaintiff declared in assumpsit upon a wager 
made on the 25th of November, 1799, where- 
by he bet with the defendant 50 guineas 
that he, the plaintiff, would not be married 
in six years; stating that in consideration 
that the plaintiff promised to pay the defend- 
ant 50 guineas in case he, the plaintiff, 
should be married within that time, the de - 
fendant promised to pay the plaintiff the like 
sum if the plaintiff should not be married 
within that time. 

The plaintiff was nonsuited, Lord Ellen- 
borough saying: “On the face of the contract 
its immediate tendency is, as far as it goes, 
to discourage marriage; and we have no 
scales to weigh the degree of effect it would 


22, the 


have on the human mind... . No circum- 
stances are stated to us to show that the re- 
straint was reasonable; and the distinct and 
immediate tendency of the restraint stamps 
it as an illegal ingredient in the contract.” 
Blanc, J., also said: ‘‘Now it is impossible 
to say that such a contract might not have 
an effect on the mind of the party to deter 
him from marrying during the six years; but 
restrain marriage gen- 
erally has been determined to be 
gal, as being against the sound policy of 
the law: and nothing is stated here to show 


a contract to 


ille- | 


it to be otherwise in the particular instance.” 

The general prohibition is one dependent 
for its enforcement neither upon the com- 
mon nor upon statute law (15 Amer. & Eng. 
Encycl. of Law, 2nd. ed., 933-4;) and, indeed, 
to paraphrase the language of Lord Lough- 
borough in Stackpole v. Beaumont, 3 Ves. 
Jr., 96, how these numerous rules of con- 
struction should have ever become engrafted 
upon our law is impossible to be accounted 
for, but upon this circumstance, that there 
was a blind adherence to the text of the Eng- 
lish law. Our judges did not reason; but 
only looked into the books, and transferred 
the rules, without weighing them, as pos- 
itive rules to guide them. 

The tendency of the American courts in 
dealing with restraints on marriage is “to 
construe them strictly, in such manner as 
will favor the persons on whom the restraints 
are laid.” (Waters v. Tazewell, supra.) 

In the language of the Missouri court, in 
Williams v. Cowden, 13 Mo. 211: “The pre- 
servation of domestic happiness, the security 
of private virtue, and the rearing of families 
in habits of sound morality and filial obedi- 
ence and reverence, are deemed to be objects 
too important to society to be weighed in 
the scale against individual or personai will. 
In this case, it need scarcely be more spec- 
ifically intimated, that the clause in question, 
however well intended, virtually presented 
and held up a continued reward for that spe- 
cies of immorality to avert which the institu- 
tion of marriage was so divinely ordained 
and has been so wisely upheld. By its terms, 
no offence, but that of marriage, however, 
suitable; no crime, even, could divest his 
child of the estate bequeathed her. Surely so- 
ciety has not been organized thus to uphold 
a direction to property, which is not its 
creature, and which could not even be ac- 
quired or transmitted without its aid and 
protection but which it must be obvious 
might thereby undermine and overthrow the 
main foundation upon which it reposes.” 
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A VIEW FROM THE STENOGRAPHER’S TABLE. 


‘ By Joun COLLINS. 


N the trial of a law case each of the actors 
looks from his own point of view. That 
of the counsel for plaintiff is exactly oppo- 
site to that of the counsel for defendant; 
while the court, seated on a pedestal, high 
above everybody else, views the proceedings 
from a lofty, judicial aspect; and of course 
his opinions are bounded strictly by the law 
as it may be applied to the facts in the case. 
The jurors look at it from still another point 
of view, which in many cases is not bounded 
by law, facts, or anything else. 

And the view from the stenographer’s 
table! Well, the stenographer is not sup- 
posed to have any view. But being human, 
he cannot help having thoughts about the 
‘facts, and at times he even ventures to have 
his opinions on points of law raised by coun- 
These 
opinions may be right or wrong; he never- 
theless holds them, until the point is decided 
by the court, when of course he knows ex- 


sel in their arguments to the court. 


actly what the law is. 

The stenographer is interested in the 
methods pursued by the different attorneys 
in the examination of witnesses, for on these 
largely depends the ease or difficulty with 
which he can perform his work. Some at- 
torneys put their questions with a fiery impet- 
uosity, shooting them, as it were, from the 
mouth of a cannon—or a pistol, as the case 
may be. From the polished lips of others 
the questions flow out in a steady, unbroken 
stream of great volume, like oil from the 
pipe lines of the Standard Oil Company, 
Sometimes, especially in cross-examination, 
an attorney will put a string of questions in 
rapid succession, not waiting to learn 
whether the witness answers or not, and the 
witness is compelled to squeeze his answer 
in between the questions, much as a pedes- 
trian crossing a crowded thoroughfare is 





compelled to dodge between the rapidly mov- 
ing vehicles; and often he is exceedingly 
fortunate if he finds a chance to answer at 
all. 

Other lawyers ask a question in clear, 
intelligible language, with great precision, 
and wait until the witness has answered it 
before putting the next question. When 
the stenographer strikes an examination of 
this kind, after the red hot one above re- 
ferred to, he feels much like the traveler over 
an arid plain, who has been without water 
for a long time, when he comes upon a pure 
stream, fringed with grass and leafy trees 
under whose shade he may escape the scorch- 
ing rays of the sun. When these fiery, im- 
petuous fellows are pushing the witness to the 
wall, as they appear to think, the sten- 
ographer sometimes fancies they are getting 
the worst of it all the time—in other words, 
that the attorney is improving his chances 
of losing the case by every answer he draws 
‘rom the But the stenographer 
may be wrong in this, as he doubtless is in 


witness. 


many things. 

The following verse illustrates a feature 
which formerly gave no little annoyance; but 
it has been corrected in great measure, be- 
cause the use of shorthand in the courts has 
tended to educate attorneys as well as. sten- 
ographers. The man who frequently sees 
his image in the mirror will be likely to keep 
his face washed. 


Upon the stand the witness sat; 
The lawyer handed him a plat 
On which were lines and figures drawn with 
engineering skill. 

“Now, tell the jury just the spot 
Defendant stood and fired the shot,” 
The lawyer said, “and try to talk distinctly 

if you will.” 
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The witness answered: “This is where 
Deceased was at, and over there 
I seen defendant standing just a little bit 
before 
He fired the shot, and over here 
Is where he stood and drunk his beer; 
And here’s the place the man fell down and 
laid upon the floor.” 
The shorthand man, of course, must 
make 
His record full, and had to take 
The words that seemed to make the thing to 
every one so clear; 
But if he had forborne to write, 
And left the page untouched and white, 
He would have written just as much as that 
which did appear. 


Frequently three or four attorneys and 
the witness are all talking at once, while the 
court, too, is trying to get in a few words. 
It must be apparent thati on such occasions 
no human hand can take down every word 
uttered, and the stenographer must decide 
with lightning rapidity what is important 
and what is not. Any material omission 
from the record would call down upon him 
the censure of court and counsel, and might 
do irreparable injury to one of the contest- 
ants. 

Where a trial relates to ordinary matters 
the words used are such as the stenographer 
writes almost every day, and the outlines 
are as familiar to him as the letters of the 
alphabet. He instinctively makes them with 
scarcely any mental effort. In cases involv- 
ing technical, scientific or medical questions 
the words employed are of an entirely differ- 
ent character, and he is constantly coming 


across words he seldom has occasion to 


write, and he necessarily writes them with 
considerable mental effort and with much 
less rapidity than those with which he is more 
rapid-talking 


familiar. When the 


lawyer | 








comes to cross-examine the expert witness, 
to whom these colossal words may seem 
commonplace, the stenographer is likely to 
wish witness and lawyer could look at things 
from his table. He has tried to express this 
idea in verse, as follows: 
© 
When learned doctor, from the stand, 
With erudite pomposity, 
In words few jurors understand, 
Replete with ponderosity, 
Says plaintiff, from some force applied 
To occiput externally, 
About ten thousand deaths has died, 
And tortured is infernally; 


Then shows, in words grammatical, 
The case’s etiology, 

Prognosis problematical 
And its obscure pathology; 


While lawyer, with scholastic zeal, 
From lexicons and treatises, 

Has stuffed his cranium till we feel 
No brain is so complete as his, 


And fires his questions intricate 
With great impetuosity, 

While witness does not hesitate, 
But answers with velocity ;— 


The shorthand man would like to be 
Transferred to some locality, 

Where such acute verbosity 
Would end in quick mortality. 


But things will probably go on without 
much change. It would be a most uninter- 
esting world if all people were alike. Impul- 
sive lawyers will continue to press their ex- 
aminations with great rapidity, and super-in- 
ttelligent witnesses will still live and air their 
learning. The stenographer must do the best 
he can to meet the emergencies as they arise. 
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THE WORK OF THE NEW YORK LEGAL AID SOCIETY. 


By WapbDILL CATCHINGS. 


EW law offices have a practice greater 
and more diversified than that of the 
New York Legal Aid Society. Nearly six- 
teen thousand people were given legal as- 
sistance during the past year. Sixty-seven 
different nationalities were represented 
among these. When the Society was organ- 
ized twenty-five years ago by some German 
philanthropists in New York City, its assist- 
ance was confined to German immigrants. 
The need for such a society among all classes 
‘of the poor was so evident that this limitation 
was soon removed. 

The Society does not conduct a volunteer 
charitable bureau, but a practical business 
law office. In addition to the main office on 
Broadway there are three branches, one on 
the East Side, in the building of the Univer- 
sity Settlement, one for sailors, on State 
street, and the third, principally for the bene- 
fit of women, up town on Tenth avenue. The 
entire time of twelve attorneys and a large 
force of stenographers and clerks is required 
to carry on the work. 

The money to support the Society is re- 
ceived largely from the seven hundred or 
more members, but to a certain extent from 
the contributions of persons taking a passing 
interest in the work. The clients, too, pay 


something, for the assistance is not entirely" 


free. Three kinds of payments are required— 
a retaining fee of twenty-five cents (a neces- 
sary protection against frivolous claims), the 
court fees, and a commission of ten per cent. 
on all sums recovered in excess of five dol- 
lars. These payments are not always in- 
sisted upon, for when they would cause hard- 
ship, the office is said to “advance” them. 
The exaction of these small charges is part 
of the general policy of the Society to keep 
the charitable nature of the work as far in 
the background as possible, and to secure 





the general atmosphere of an ordinary law 
office. Cases are undertaken, as a general 
thing, without regard to the character of the 
applicant, but wholly on their legal merit. 
Charitable persons and societies daily send 
worthy people to the Society, but the offices 
are open to all who desire to apply. There 
are only two limitations—the client must be 
unable to pay a lawyer and must have a valid 
cause of action which affords reasonable as- 
surance of success. When a case is under- 
taken, every effort is made to maintain be- 
tween the office and the client the relation- 
ship which would exist if the client paid for 
the work. This is as it should be, for in fact 
the work is paid for, although the client pays 
but a small part. 

The work of the Society includes all the 
steps required in the ordinary practice of the 
law. In many cases, advice or the drawing 
up of formal papers, is all that the clients 
need. Whenever necessary, cases are carried 
to actual trial and judgment even in, the high- 
est courts. In a surprisingly large number 
of cases, however, the Society accomplishes 
its end simply by informing the person 
against whom there is a claim, that the So- 
ciety is interested in the claim. The changed 
situation which this interference brings about. 
is continually illustrated in a striking manner. 
‘(After an employé has made many unsuccess 
ful efforts to collect wages from an employer, 
and has met with excuse after excuse, or has 
been paid only what the employer felt in- 
clined, the Society will take up the case and 
write for information. It is remarkable in 
how many cases a check is received by re- 
turn mail. 

With the exception of negligence cases and 
cases dealing with divorce and separation, 
the work of the Society extends to all 
branches of the law. Negligence cases are 
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taken so readily by reputable lawyers on the 
basis of a contingent fee, that the Society has 
found it wise to refuse to take them except 
under special circumstances. The reason for 
the exception in the case of separation and 
divorce is, however, somewhat different. Ob- 
viously the unsettling of domestic relations 
which would result from free aid to indignant 
wives and wrathy husbands would be rather 
less charitable than the work of the Society 
aims to be. This interesting limitation does 
not extend to cases in which it is necessary 
to secure support for abandoned wives or 
children. All other classes of civil cases are 
undertaken, from pensions, for the collection 
of which there is a Washington connection, to 
crusades against installment sharks. Such 
an extent of practice takes the attorneys of 
the Society into all the courts, from the low- 
est municipal court to'the Court of Appeal 
and to the Federal courts. 

The collection of the largest 
branch of the Society’s work. They are re- 
covered from all classes of the community. 
The manager of a “Coney Island show” has 
to pay his “houtchie 
When a woman of wealth 


wages is 


been 
coutchie” dancer. 
and social prominence had refused to pay her 
maid for some frivolous reason, the Society 
forced her lawyer to explain to her that the 


compelled 


law would not allow contracts to be broken 
for such reasons. Last summer two miners 
came from the Pennsylvania coal fields to 
New York to collect their wages from a coal 
company recently very much before the pub- 
lic eye. After being repeatedly turned away 
from the offices of the company, they came 
to the Legal Aid Society. They had their 
money within two weeks. 

A most useful provision of the New York 
Code allows the arrest under some circum- 
stances of an employer who does not pay the 
wages of a woman. A mere suggestion of 
the existence of the statute is usually suffi- 
cient to induce prompt payment. At times, 
are 


however, more refractory individuals 


found. A rather amusing case was that of a 
lawyer who refused to pay his stenographer. 
Having all of his property in his wife’s 
name, he felt himself secure. When his at- 
tention was called to this provision as to ar- 
rest, his face assumed the smile of a man who 
knows all about the law. “I'll get out on 
bail,” he said. He was in Ludlow Street jail 
for three days before he became convinced 
that bail was not allowed in such cases, and 
decided to permit his wife to pay the ste- 
nographer. 

Another large class of cases are those 
against insurance companies. Not many ot 
these are for the collection of the insurance 
money. The companies apparently adjust 
such claims without the beneficiaries caliing 
in an attorney. Where, however, there has 
been an innocent breach of warranty, partic 
ularly as to age, and the policy has been can- 
celled, many difficulties arise. The man who 
has paid money out honestly for many years 
only to discover that he is to get nothing in 
return, has a natural feeling that he ought to 
get his money back. The agent of the com- 
pany glibly, or brusquely, tries to explain 
that the law will give him nothing, and ends 
with a definite refusal to pay. When the 
company is seen by an attorney from the Le- 
gal Aid attitude is entirely 
changed. The claim agent smiles most geni- 
ally and becomes very happy to avoid suit by 
a return of the premiums. A typical case of 
Irishman who had 


Society, its 


this sort was that of an 
kept up a permanent disability policy for five 
years. Upon taking out the policy he had 
said that he had no definite information as to 
his age, but that to the best of his knowledge 
and belief he was fifty-one vears old. When 
he was injured in an accident, the company 
sent to their agent in Ireland to see if he 
could get definite information as to the man’s 
age. The agent did find old census reports 
and church records which proved that there 
had been a mis-statement of several years. 
The company thereupon refused to pay the 
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insurance money or to return the premiums. 
The man tried for several years to get the 
company to repay the premiums, but without 
success. Within ten days after the Society 
took hold of the case, he had his money. 

Cases of a similar nature arise with great 
frequency against benefit associations. Many 
of these companies also have representatives 
in Ireland to verify statements as to the age 
of members. In many . cases, strangely 
enough, these representatives, for some rea- 
son, are not asked to make their investiga- 
tions until after the member has made large 
payments. At the present time the Society 
has several suits pending against benefit asso- 
ciations for the return of premiums and as- 
sessments. It sometimes occurs that these 
associations, in order to escape the payment 
of benefit money, expel a member when he 
or his wife or some member of his family 
seems about to die. The Society sometimes 
takes proceedings to compel the reinstate- 
ment of the member, and sometimes effects a 
good compromise with the association for the 
payment of a sum of money. A case of the 
latter kind was the following. A man had 
been sick, and certain sums were due him as 
benefit money. His society heard that his 
wife was dangerously ill. They refused to 
pay the sick benefit money due the member. 
‘He consulted a lawyer who wrote to the as- 
sociation for information. The man was 
thereupon expelled for “unfraternal’’ conduct 
in asking legal advice against the society. 
The Legal Aid Society later had little diffi- 
culty in getting a good settlement covering 
not only the sick benefit money, but also a 
large part of the money which should have 
been due upon the death of the wife. 

The Seaman’s Branch of the Society is do- 
ing very remarkable work. It is in fact ac- 
complishing what it was hoped that the 
United States Shipping Commissioner would 
do. The attorney in charge of this branch is 
becoming in a degree the recognized arbitra- 
tor of the port of New York. To him are con- 





stantly referred the difficulties which arise be- 
tween masters and seamen. The ship com- 
panies realize his unprejudiced position, and 
they respect his decision because they know 
that he is prepared to go to court to enforce 
it. In this last respect, his readiness to go to 
court to enforce what he thinks is just, he has 
an advantage over the Shipping Commission- 
er which has allowed him to succeed where 
the latter has failed. In protecting the sailors 
on land, in breaking up the old board-house 
gangs, and in putting a stop to the 
notorious practices of the crimps, this branch 
of the society has met with most satisfactory 
success. 

A great part of the work of the Society is 
in the Surrogate’s Court, in getting guard- 
ians, executors and administrators appointed, 
in forcing others to file an accounting, in 
securing legacies, and in other work of this 
nature. One of the most difficult cases with 
which the Society has had to deal was this. 
A girl who had just come of age applied for 
assistance in recovering a legacy which had 
been left her when a child, and of which her 
father had been appointed guardian. He had 
not filed an accounting, and the daughter 
thought that he had squandered the money 
on drink. For several years his family had 
not been living with him because of his 
habits. Two daughters supported the mother 
by working in an insane asylum, and more 
recently in a laundry. The girl was exceed- 
ingly good looking, with much refinement in 
her face and manner. 

The story of the father was pitiful. He was 
an old, gray-haired man, with a face that ex- 
cept for its weakness of feature, was very 
good. He said that it was true that he had 
used his daughter’s money. He had felt that 
what was hers was his. He could not resist 
the appeals of his wife, and although he knew 
that it was wrong, whenever he had no other 
money he would give her five or ten dollars 
of the daughter’s money. His present re- 


| pentance could not repair the effects of his 
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past weakness. He had absolutely nothing. 
The clothes which he wore the was buying at 
one dollar per week. They still belonged to 
the installment firm. He earned from three 
to sixteen dollars per week in a glass works. 
There was only one chance of paying her the 
money. He had had his life insured in her 
favor for the amount he owed her. He was 
old, feeble and care-worn, and would soon 
die. Then she would get the money. The 
one aim of his life was to keep up the pre- 
miums on the insurance. There were two 
men on his bond as guardian, but they were 
poor men, who would be ruined if they had 
to pay for him. He would do anything in 
sacrificing himself to save them. 

It was, indeed, a difficult case. The attor- 
ney finally decided to have the old man file 
his accounting, so that if at any time either 
surety had any money, the Society could get 
it for the girl. It did not seem wise for a 
charitable society to throw the sureties into 
greater distress than that of the girl. The old 
man came to the Society for advice as to the 
drawing up of the accounting, so that one 
attorney was in the unusual position of con- 
ducting an action for both parties. 

A case more pleasant to contemplate was 
that of an old man who had inherited five 
hundred dollars. A friend of his, a lawyer, 
undertook to get the money for him. The 
executor would not pay, and fraudulently 
used up the estate. The old lawyer in pro- 
ceeding against the executor managed to get 
the case in an inextricable tangle. When the 
case came to the Society, the old lawyer, after 
countless attempts to explain how matters 
stood, exclaimed in desperation, “You must 
begin devo novo.’ And this the Society did 
with success by going against a surety com- 
pany which had all the time been on the bond 
of the insolvent executor. 

The cases to secure support for deserted 
wives and children furnish many interesting 
studies in human nature. A woman who re- 
cently came into the office said: “My hus- 





band has two wives, and I want to find out 
which one I am.” A remarkable feature of 
this sort of case is the surprisingly good feei- 
ing which exists between the two or more 
women who have been victimized. It is not 
at all infrequent for two women to come into 
the office together, each holding the other’s 
hand, and for one of them to say, “My hus- 
band is living with her, and we want to know 
what we can do about it.” Not long ago, 
while the Society was trying to straighten out 
the difficulties of two wives, a letter was re- 
ceived from a third, who lived in New Haven, 
Conn., in which she expressed the earnest 
desire that the other two come to pay her a 
visit. “We would have so much to talk 
about,” she said. 

A woman came into the office one after- 
noon, and told this story: About a year be- 
fore she had been married in England, and 
her husband had come to this country to pre- 
‘pare a home for her. About a month before, 
as the result of a letter from him she had 
come over to join him. Her husband had 
met her at the steamer—apparently with joy. 
(As they entered his home, they were met by 
a woman, whom her husband described as his 
housekeeper. He introduced his wife to her 
as his sister. The wife at once corrected this. 
“Oh, no, you are not his wife,” exclaimed the 
other woman; “I am his wife.” 

In telling about the case, the little English 
woman did not seem to object seriously to 
the housekeeper’s living with her husband. 
But her husband, who kept a Turkish bath, 
was in the habit of bathing the other woman. 
Then she would bathe him. The wife said 
she “couldn’t stand for that.” The Society 
took the case under advisement. The very 
next day, by a curious coincident, the hus- 
band, of his own accord, came in and begged 
the aid of the Society in getting rid of his 
wife. He told about the same story, saving 
that he had got his wife over here, and now 
d'd not know what to do with her. When 
the Society had him locked up he said, “And 
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I thought this was a free country.” 
A very delightful case, one that showed the 
better side of life, was that of an Irish woman 


who was the wife of a drunkard. She was a 


quiet little woman, with a singularly soft 
voice and a gentle manner. She was penni- 
less. 
into the office, drunk. Apparently he had no 
redeeming feature. He insisted in his maudlin 
way that his wife had deserted a good home. 
To get rid of him, it was almost necessary 
to kick him out of the office. When told 
about the interview, his wife said in her quiet 
way, “Yes, it was too bad that he drank, for 
he was a splendid husband when he was 
sober, and one of the best machinists in New 
York. Even now, drinking as he was, his 
employer allowed him to work at his job 
whenever he was sober enough.” The attor- 
ney in charge told her that the Society would 
be glad to get support for her, and that he 
had no doubt but that they could do it. 

“But suppose that he doesn’t pay when the 
court orders him to?” ' 

“Oh, he’ll pay, all right—or go to jail.” 

“They don’t treat them very well when they 
put them in jail, do they? And he has a weak 
constitution, particularly since he has been 
drinking so much.” 

No, she did not think that she wanted him 
to go to jail. She would do the best she 


Nl 
| 


tions carried on. An Italian on the East Side 
had built up a prosperous shoe business, in 
a small way. An installment dealer ap- 
proached him with the assurance that he could 
not maintain his position in the world unless 


| he had a gold watch. The Italian insisted 


In reply to a letter, the husband came. | 


| it had been. 


could, take in washing, scrub floors, or do | 


anything rather than have him go to jail. The 


attorney remonstrated, but she was firm. She | 


refused positively, if quietly. And curiously 
enough, she was right. She got her hus- 
band’s employer to pay her his wages, she 
got her husband to decrease his drinking, and 
now she seems actually happy in living with 
him again. 

One of the most spectacular pieces of work 
that the Legal Aid Society has ever done was 
the crusade conducted against the installment 
dealers. Their practices caused widespread 
injustice and distress among the poor. This 
case will illustrate the nature of the transac- 


that he did not want the watch, but finally 
gave in, being persuaded that after he signed 
the installment contract he could pay at his 
convenience. The price of the watch was 
$45; it was worth almost nothing. After $42 
had been paid, the installment dealer sued 
on the contract for $20 more. Upon the day 
when the case was to be tried, the dealer had 
the Italian engaged in conversation on the 
outside of the court room while the case was 
being called. He was then told that it had 
been adjourned to a day later than in reality 
Of course, he was not present 
at the trial, and the case went against him. 
Judgment was entered, and a body execution 
issued. The Italian was thrown into jail, and 
forced to pay $26 in addition to the $42 he 
had already paid on the watch. The Society 
has had the judgment reopened, and is now 
endeavoring to have the installment dealer 
indicted for perjury in swearing that there 
were $20 due him. 

Several of the city marshals were in the pay 
of the installment dealers. When a man who 
bought property on an installment contract 
was sick in bed or in great distress because of 
the death of his wife or a child, a marshal 
would be sent around by the installment 
dealer to demand more money, on a threat of 
carrying the man off to jail. Sometimes, even 
when the price had already been paid, a mar- 
shal by a judicious use of his badge could 
get more. The Society became thoroughly 
interested in breaking up such practices. 
Charges were brought against several of the 
marshals, public hearings were held before 
Mayor Low, and the dismissal of the mar- 
shals was secured. Furthermore, at the in- 
stigation of the Society, the district attorney 
has had a number of the installment dealers 
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and several of the marshals indicted for per- | social significance in this aspect of the work. 
jury. An ultimate result of the crusade was | The dissatisfaction with the government 
that the rules in regard to body executions | which often exists among the poor is due in 
have been so changed in the recent Municipal | a certain degree to the difficulty which the 
Court Act, that now it is much more difficult | poor man finds in setting the law in motion, 
for the installment dealers to make use of | in getting the law on his side. The only phase 
arrest as an aid in extorting money on their | of the law which is revealed to him is that 
installment contracts. which allows vicious men to oppress him. 
One of the most important aspects of the | The poor man is, therefore, often against the 
work of the New York Legal Aid Society is | law because the law is against him. It is not 
the protection which its mere existence af- | enough for a man’s protection that laws exist. 
fords. Attention has already been called to | He must be able to call them into effective 
the frequency of the cases in which it is neces- | operation. Unless the laws are called into 
sary only to inform a man of the intervention | effective operation for the benefit of the 
of the Society in order to protect a client. | poorer classes they cannot be expected to 
Doubtless in many cases injustice is prevent- | develop the regard and respect for the en- 
ed by the fear that the Society may be called. | forcement of the law which is essential to 
As the knowledge of the existence of the So- | good citizenship. 
ciety and of its purposes becomes more wide- | Viewed in this connection, the work of the 
spread, this effect must increase in propor- | New York Legal Aid Society is of broader 
tion. The poor are oppressed in many cases | consequence than would appear on the sur- 
because of their supposed helplessness, and | face. It actually brings it about that the poor 
their inability to secure legal advice. The | man has the aid of the law at his command. 
only way in which this evil can be met is by | In this respect the New York Legal Aid So- 
such a society as the New York Legal Aid | ciety is developing the sounder and better 
Society. | citizenship so essential to American institu- 
| tions. 


There is, moreover, a deep and far-reaching 


O’CONNELL’S LAST CASE. 


By JoHN DE Morcan. 


ANIEL O'Connell, lovingly known and 

spoken of as the “Great Irish Libera- 
tor,” had a record at the bar which has never 
been excelled. He was almost unvaryingly | in your tenancy,” said a barrister pointing to 
successful; he never undertook a case without | the foreman of a jury, a tenant farmer, “but 
feeling that he could throw his whole soul into | the defendant will protect you and stock your 
it and plead as though he were the accuse: | farm in addition.” And though such open 
instead of the defender. He lived at a tir offers of reward were not often made, never- 
when to be arrested meant conviction, when | theless secretly the jury had the chance to 
but little justice and scant mercy were shown | weigh which verdict would pay the best. 
to an accused. The government did not hesi- So that when Daniel O’Connell was ac- 
tate to openly pack the jury, and often the | cused of using unfair means to procure ver- 


counsel for the defendant had to offer a 
bigger bribe to obtain even a show of justice. 
“The Crown has promised to protect you 
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dicts he was only fighting fire with fire, and 
placing the defence as near on a level with the 
prosecution as was possible. 

There was another reason why O’Connell 
fought as he did; the most trivial offence 
was punished by or 


long transportation 








on the occasion of the trial of the so-called 
Doneraille conspirators. 

An unpopular Irish justice of the peace had 
been murdered, and in the investigation the 
Crown professed to have unearthed a con- 
spiracy to kill a number of oppressive local 

















DANIEL O CONNELL. 


death, in fact, as one judge declared on the 
bench, it “was cheaper for the government 
to hang a man than to keep him in prison.” 
O’Connell was strongly opposed to the death 
penalty for any crime. 

O’Connell’s last appearance in court was 


magnates. One hundred and fifty persons 
were indicted, and were to be tried in three 
batches of fifty each. 

In the defence of the first batch O’Connell 
was not engaged, and they were all convicted 
and sentenced, lads of fifteen and old men of 
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seventy, to be hanged within the week. The 
remaining prisoners and their friends, seized 
with panic, sent an urgent messenger from 
Cork to Derrynane, ninety miles away, to 
urge O’Connell to hasten to the rescue. 


There was not a moment to spare, as the 


presiding judge had refused to delay the 
opening of the trial of the second batch one 
hour. He declared that his time was more 
precious than the lives of a few accused con- 
spirators, and so the trial must proceed. 
O’Connell, traveling in a light conveyance, 
with relays of horses, and scarcely stopping 
for rest or food, traversed the exceedingly 
wretched Kerry roads at the highest speed, 
and at length arrived in the court house 
square, his horse dropping dead between the 
shafts as he descended. Thousands hailed 
him with wild shouts, “He’s come! He’s 
come!” 

Amid a frantic uproar of cheers, the great 
lawyer entered the court room, where the 
Solicitor-General was already addressing the 
jury. The Crown prosecutor turned white, 
and so did the faces of the accused, but for 
a different reason; the one saw defeat, the 
prisoners saw life and liberty before them 
instead of an ignominious death. 





©’Connell at once bowed to the :udges— 


there were three of them on the bench—and 
apologized for not appearing in wig and 
gown; he also asked for permission to refresh 
himself in court, as he had not eaten for sev- 
eral hours. A bowl of bread and milk was 
brought, and as he ate, a young barrister on 
either side of him poured into his ear what 
had been done already, and how the case 
stood. 

It was a strange scene. The Crown was 
represented by the aristocratic, well-groomed 
Solicitor-General, slim, tall and graceful, 


while O’Connell, big, massive, almost sloven- | 
| by O’Connell. 


ly looking, munched his bread and drank his 
milk. Not a word escaped him, and fre- 


quently he interrupted the learned Crown 
counsellor by shouting, his mouth filled with 
bread and milk, “That is not law!” 

Sometimes he had to argue his point, but 
in nearly every case the judges had to admit 
very reluctantly that he was right and the 
Solicitor-General wrong. 

But when he rose to cross-examine the 
witnesses he proved how successful he could 
be. They told, or tried to tell, the same story 
upon which the first batch had been con- 
victed, but O’Connell so badgered, tripped 
and terrified them that their evidence went 
hopelessly to pieces and some even con- 
fessed that they knew nothing about the case. 

It was late at night when the case was 
given to the jury and the judges ordered that 
no food, nor even a drink of water or a light, 
should be allowed the jury until a verdict was 
reached. All night, in the darkness of the 
jury-room the case was discussed; morning 
came and no decision was reached; the fore- 
man asked for breakfast, but his request was 
refused; day merged into night, and the 
starved jurors again faced the blackness of 
their room, scarcely better than a prison cell, 
until on the following morning they an- 
nounced that a verdict was impossible, for 
they could not agree. The accused were not 
tried again, for O’Connell secured the ac- 
quittal of the third batch, and so the govern- 
ment discharged them and commuted the 
sentence of the unfortunates who had been 
first tried and sentenced to death, to trans- 
portation to the penal colony of Van Die- 
man’s Land. 

One of the jurors almost hysterically ad- 
dressed O’Connell: “Wisha, God knows ’tis 


| little I thought of meeting you, Counsellor 


O’Connell! May the good Lord save me 
from you in the future!” 

That was the last case ever undertaken 
He had earned his rest, for 
he had proved his power. 
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MEDIAEVAL TRAMPS. 


S far as occasional glimpses allow us to 
judge, the medizval tramp was as like in 
character and conduct to the tramp of the 
present day as ever were father and son to 
each other. 

The history of vagrancy in earlier times is 
frequently a history of social oppression, by 
which the laborer is driven to lead a wander- 
ing life; the history of begging is from first 
to last a history of craft on the part of the 
beggar, and of credulity on the part of his 
supporters. From the fragments of laws 
dealing with vagrancy that have cume to us 
from Anglo-Saxon times we can infer that it 
was then a recognized evil. The most an- 
cient of these is an enactment of Hlothzre, 
who was king of Kent from 673 to 685. It 
makes the host responsible for the misdeeds 
of his guest, who no doubt would frequently 
be a fugitive from justice, a runaway slave, 
or a highway robber. ; 

Private hospitality was necessarily much 
resorted to by honest and dishonest, poor 
and rich alike, at a time when inns were few, 
workhouses non-existent, and monasteries— 
which to some extent supplied the place of 
both—were at distances too great to be cov- 
ered by a day’s journey. And no doubt, un- 
der cover of hospitality, all kinds of enemies 
of society could be harbored by their accom- 
plices, and aided to escape justice. To check 
this Hlothzre’s law enacts that “If a man 
entertains a stranger for three nights at his 
own home, a chapman, or any other that has 
come over the march, and then feed him with 
his own food, and he then do harm to any 
man’s let the man bring the other to justice, 
or do justice to him.” 

Under the later Anglo-Saxon kings we 
find numerous regulations aimed against 
“lordless and wandering” men. On the other 
hand, the Church inculcated charity and 
mercy, and the duty of hospitality. 





During the period succeeding the Nor- 
man conquest the legal status of the lowest 
stratum of society improved. But lawless- 
ness, violence, and disorder were terribly 
rife. The fearful oppressions endured by 
the people at the hands of the barons in the 
reigns of Henry and Stephen, are vividly de- 
picted in the Anglo-Saxon Chronicles, and 
are too well known to need repetition here. 
When the Black Death carried off a third of 
the inhabitants of Europe, England included, 
the free laborers, who had by that time be- 
come pretty numerous, found themselves 
masters of the situation owing to the scar- 
city of labor, and they made sucn good use 
of their advantage that the “Statute of La- 
borers” was passed to compel them to work 
for the old wages. One of its clauses made 
it penal to give alms. 

In the Vision of Piers Ploughman, written 
about 1362, are descriptions of the strug- 
gling cottager and the sneaking beggar. 

In the Middle Ages “Poor Scholars” 
thought it no disgrace to beg for the means 
of defraying their expenses of the journey to 
Oxford and Cambridge, and of their mainten- 
ance there. Even still, begging students are 
to be found in Spain, and perhaps in some 
other European countries. But the Oxon- 
ian of the present day would doubtless be 
startled to read that his predecessors were 
regularly licensed by the University to beg 
from the townspeople. 

It is often said that the dissolution of the 
monasteries in the reign of Henry the Eighth 
was the origin of begging and vagrancy in 
England. But from the statutes, as well as 
from the allusions of contemporary writers, 
it is evident that this is a complete error. 
Henry the Eighth tried hard to stamp out 
the pest of beggars, and is believed to have 
hung no fewer than three-score and twelve 
thousand (72,000.) 
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A CENTURY OF FEDERAL JUDICATURE. 
VII. 


By VAN VECHTEN VEEDER. 


FTER serving as a justice of the Supreme 
Court of the United States Supreme 
Court for thirty-four years and seven 
months, thereby surpassing all previous 
records of service on that bench, Jus- 
tice Field terminated by resignation a 
continuous judicial career of more than 
forty years’ duration. Carried westward 
in the great movement of 1849, his 
unusual professional abilities soon attracted 
attention, and in 1857 he took his seat on the 
bench of the Supreme Court of California. 
The difficulties of the position at that time 
can hardly be overestimated. The common 
law was not acknowledged as a whole; the 
civil law as then recognized had been adult- 
erated by the Spanish-Mexican codes. In 
the feverish pursuit of gold, contracts were 
made without deliberation or formality, and 
the early legislation was equally careless and 
ill-advised. Consequently, mineral and Jand 
grants were in chaos. The heterogeneous ag- 
gregation of people which made up the early 
population of the State was little calculated 
to facilitate the establishment of law and or- 
(ler. It was in such a school that Justice 
Field demonstrated his independence, fear- 
lessness and judicial capacity. Under condi- 
tions which were surely unique, he discharged 
his duties without fear or favor. The Terry 
episode was only one of several occasions on 
which he was in danger of bodily harm. His 
judicial work during this period displays a 
high order of judicial capacity. In many of 
the problems which confronted him there 
were no precedents; in others he was forced 
to decide between the conflicting claims ot 
two widely different systems of law. The sit- 
uation therefore demanded original thinking, 
extensive learning, not only in the common 








law, but also in the civil law and its various 
corruptions, power to analyze, sift and select 
principles, and to assimilate them with‘ the 
prevailing jurisprudence. To these require- 
ments Justice Field’s vigorous intellect was 
entirely equal, whether in developing new 
law or in reforming the laws then in opera- 
tion. 

Such were the characteristics which he 
brought to the Supreme Court of the United 
States in 1863. While he was in no sense a 
specialist, his work in this court is perhaps 
most conspicuous in the domain of constitu- 
tional law; and it is with reference to his la- 
bors in this department that a few additional 
considerations suggest themselves. Justice 
Field was independent to a fault; he was ex- 
tremely tenacious of his individual views. 
None of his colleagues was so often in dis- 
sent; none wrote sO many separate concur- 
ring opinions. The considerations which 
usually induce a judge to sacrifice his per- 
sonal views, where no vital principle is in- 
volved, did not appeal to Justice Field; like 
Justice Bradley, he believed in dissent. And 
through such influences it has come about 
that conflict of opinion among the justices, 
which was regarded as exceptional dur- 
ing Chief Justice Marshall’s time, has been 
continued. It is perhaps inevitable that there 
should be considerable conflict of opinion in 
constitutional questions, although the old 
idea that such differences necessarily arise out 
of the political affiliations of the judges has 
been thoroughly exploded. In Justice 
Field’s case, at all events, dissent was inevi- 
table. Coming to the bench when the nation 
was exerting all its power to suppress a great 
civil war, and holding the views he held upon 
the powers of the national government and 
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the rights of individuals, no other course 
was open to him. In most cases the differ- 
ence was one of principle, as to which there 
could be no compromise. 

Justice Field, was, then, no mere obstruc- 
tionist. Without asserting that his course was 
entirely consistent, its guiding principle is 
plain. He was a strenuous defender of the 
civil rights of personal security and private 
property—the inalienable rights of life, liberty 
and the pursuit of happiness, in time of war 


as well as in peace, and against the aggres- | 


sions of all power, whether State or national; 
while, with respect to the political powers of 
the national government, especially when 


he was a strict constructionist. These views 
at once brought him into conflict with the 





proval of every measure which they may 
have thought essential to put down the Re- 
bellion is any evidence of loyalty to the 
country. The only loyalty which I can ad- 
mit consists in obedience to the Constitution 
and laws made in pursuance of it. It is only 
by obedience that affection and reverence 
can be shown to a superior having a right to 
command. So thought our Great Master 
when he said to his disciples: ‘If ye love me, 
keep my commandments.’ ” 

The record of Justice Field’s judicial ser- 
vice is made up of one thousand and forty- 
two opinions: six hundred and twenty in the 


| Supreme Court of the United States, fifty- 
not involved with questions of private right, | 


majority of his colleagues, and into disfavor | 


with the prevailing public sentiment. But he 
was the last man to be influenced in the per- 
formance of his duty as he understood it by 
any such considerations. As far as I am 


aware, he referred to them only once in his 


judicial opinions. In concluding his powerful 
dissenting opinion in Knox v. Lee, 12 Wall. 
457, he said: 

“In the discussions which have attended 
this subject of legal tenders there has been at 
times what seemed to me to be a covert in- 
timation that opposition to the measure in 
question was the expression of a spirit not 
altogether favorable to the cause in the inter- 
est of which that measure was adopted. All 
such intimations I repel with all the energy 
I can express. I do not yield to anyone in 


seven in the United States Circuit Court, and 
three hundred and sixty-five in the Supreme 
Court of California. From such vast labors 
a few leading cases may be cited in substan- 
tiation of the foregoing characterization. 
Justice Field’s guiding principle was 
the protection of individual rights of 
personal security and private property. 
In his view, these rights were closely 
related. “If,” he said in the Sinking Fund 
Cases, “contracts are not observed, no prop- 
erty will in the end be respected; and all his- 


‘tory shows that the rights of persons are un- 


honoring and reverencing the noble and pa- | 


triotic men who were iri the councils of the 
nation during the terrible struggle with the 
Rebellion. To them belong the greatest of 


all glories in our history—that of having | 


saved the Union, and that of having eman- 
cipated a race. For these results they will 


be remembered andi honored so long as the | 
English language is spoken or read among | 
men. But I do not admit that a blind ap- | liberty were most definitely formulated in 


safe when property is insecure. Protection 
to one goes with protection to the other, and 
there can be neither prosperity nor progress 
where this foundation of all just government 
is unsettled.”” And there was in his theory 
this corollary, that these inalienable rights 
must be secured equally and impartially to 
all. 

His general attitude and tendency toward 
individual rights is indicated in the differ- 
ence of opinion between Justice Bradley and 
himself in Ex parte Wall. 107 U. S. 265. 
Compare, to the same effect, his dissenting 
opinion in Munn v. Illinois, 94 U. S. 113, 
with Justice Bradley’s dissenting opinion in 
Chicago, etc., Railroad Company v. Minne- 
sota, 134 U. S. 418. His views of individual 
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cases arising out of the various war meas- 
ures adopted by national and State govern- 
ments. In Beckwith v. Bean, 98 U. S. 266, 
he said, in dissenting: from the judgment of 
tthe court: “The doctrine sometimes ad- 
vanced by men, with more zeal than wisdom, 
that whenever war exists in one part of the 
country, the constitutional guaranties of per- 
sonal liberty and of the rights of property are 
suspended everywhere, has no foundation in 
the principles of the common law, the teach- 
ings of our ancestors, or the language of the 
Constitution, and is at variance with every 
just notion of a free government. Our sys- 
tem of civil polity is not such a rickety and 
ill-jointed structure that when one part is dis- 
turbed the whole is thrown into confusion 
and jostled to its foundation. The fact that 
rebellion existed in one portion of the coun- 
try could not have the effect of superseding 
or suspending the laws and Constitution in 
a loyal portion widely separated from 
it... .A claim to exemption from the re- 
straints of the law is always made in support 


of arbitrary power whenever unforeseen exi- | 
| State under the form of creating qualifica- 


gencies arise in the affairs of government. 


It is inconvenient; it causes delay; it takes | 


time to furnish to committing magistrates 
evidence which, in a country where personal 
liberty is valued and guarded by constitu- 
tional guaranties, would justify the detention 
of the suspected; and, therefore, in such exi- 


gencies, say the advocates of the exercise of | 


arbitrary power, the evidence should not be 
required. A doctrine more dangerous than 
this to free institutions could not be sug- 
gested by the wit of man... . ‘All the an- 
cient, honest, juridical principles and institu- 
tions of England,” says Burke,—and it is our 
glory that we inherit them,—‘are so many 
clogs to check and retard the headlong course 
of violence and oppression. They were in- 
vented for this one good purpose, that what 
was not just should not be convenient.’ 
Whoever, therefore, favors their subversion 
or suspension, except when, in the presence 





of actual invasion or insurrection, the laws 
are silent, is consciously or unconsciously an 
enemy to the Republic.” 

He enforced similar views in Cummings v. 
Missouri, 4 Wall. 277, where, in delivering 
the judgment of the court, he said that “the 
theory upon which our political institutions 
rest is, that all men have certain inalienable 
rights—that among these are life, liberty and 
the pursuit of happiness; and that in the pur- 
suit of happiness all avocations, all honors, 
all positions, are alike open to every one, and 
that in the protection of these rights all are 
equal before the law. Any deprivation or 
suspension of any of these rights for past 
conduct is punishment, and can be in no 
otherwise defined.” And in the contempora- 
neous case of Garland, 4 Wall. 333, where 
the question was, not as to the power of Con- 
gress to prescribe qualifications, but whether 
that power had been exercised as a means for 
the infliction of punishment, against the pro- 
hibition of the constitution, he held, by a 
similar course of reasoning, that this result 
could not be accomplished indirectly by a 


tions. See, also, Dent v. West Virginia, 129 
U. S. 114. 

No more vigorous (and, in many minds, 
conclusive) defense of civil rights can be 
found in the reports than his dissenting opin- 
ion in the oleomargarine case of Powell v. 
Pennsylvania, 127 U. S. 678. The doctrine 
asserted in that judgment, he maintained, 
“is nothing less than the competency of the 
legislature to prescribe out of different arti- 
cles of healthy and nutritious food, what 
shall be manufactured and sold within its 
limits, and what shall not be thus manufac- 
tured and sold. I have always supposed that 
the gift of life was accompanied with the right 
to seek and produce food, by which life can 
be preserved and enjoyed, in all ways not en- 
croaching upon the equal rights of others. 
I have supposed that the right to take all 
measures for the support of. life, which are 
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innocent in themselves, is an element of that 
freedom which every American citizen claims 
as his birthright. . . . By ‘liberty,’ as thus 
used, is meant something more than freedom 
from physical restraint or imprisonment. It 
means freedom not merely to go wherever 
one may choose, but to do such acts as he 
may judge best for his interest and not in- 
consistent with the equal rights of others; 
that is, to follow such pursuits as may be best 
adapted to his faculties, and which will give 
to him the highest enjoyment. ... With 
the gift of life there necessarily goes to every 
one the right to do all such acts, and follow 
all such pursuits, not inconsistent with the 
equal rights of others, as may support life 
and add to the happiness of its possessor. 
The right to pursue one’s happiness is placed 
by the Declaration of Independence among 
the inalienable rights of man, with which all 
men are endowed, not by the grace of em- 
perors or kings, or by force of legislative or 
constitutional enactments, but by their Crea- 
tor; and to secure them, not to grant them, 
governments are instituted among men. 
The right to procure healthy and nutritious 
food, by which life may be preserved and en- 
joyed, and to manufacture it, is among these 
inalienable rights, which, in my judgment, 
no State can give and no State can take 
away except in punishment for crime. It is 
involved in the right to pursue one’s happi 
ness... . The answer made to all this rea- 
soning, and this decision is, that the act of 
Pennsylvania was passed in the exercise of 
its police power; meaning by that term its 
power to provide for the health of the people 
of the State. Undoubtedly, this power of a 
State extends to all regulations affecting not 
only the health, but the good order, morals, 
and safety of society; but a law does nov 
necessarily fall under the class of police regu- 
lations because it is passed under the pre- 
tence of such regulation, as in this case, by a 
false title, purporting to protect the health 
and prevent the adulteration of dairy prod- 


, 

ucts, and fraud in the sale thereof. It must 
have in its provisions some relation to the 
end to be accomplished. If that which is 
forbidden is not injurious to the health or 
morals of the people, if it does not disturb 
their peace or menace their safety, it derives 
no validity by calling it a police or health 
law. Whatever name it may receive, it is 
nothing less than an unwarranted interfer- 
ence with the rights and the liberties of the 
citizen.” 

Nor were the safeguards established by the 
Constitution to be impaired by the substitu- 
tion of other safeguards enacted by the leg- 
islature, nor frittered away by subtle con- 
struction. This is made plain by his dissent 
in Brown v. Walker, 161 U. S. 591, where 
the court held that legislative immunity from 
prosecution was a valid substitute for the 
constitutional privilege of declining to in- 
criminate one’s self. “The constitutional 
safeguards for security and liberty cannot be 
thus dealt with. They must stand as the 
Constitution has devised them. They can- 
not be set aside and replaced by something 
else on the ground that the substitute will 
probably answer the same purpose.” In the 
“oranger” case of Munn v. Illinois, 94 U. S. 
133, he declared that the judgment of the 
court that “it is within the competency of 
a State to fix the compensation which an in- 
dividual may receive for the use of his own 
property in his private business,” was sub- 
versive of the rights of private property, and 
in conflict with the authorities cited in its 
support. “If this be sound law, if there be 
no protection, either in the principles upon 
which our republican government is founded, 
or in the prohibitions of the Constitution 
against such invasion of private rights, all 
property and all business in the State are held 
at the mercy of a majority of its legislature.” 
“The doctrine of the State court that no one 
is deprived of his property, within the mean- 
ing of the constitutional inhibition, so long 
as he retains its title and possession, and the 
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doctrine of this court, that whenever one’s 
property is used in such a manner as to af- 
fect the community at large it becomes by 
that fact clothed with a public interest, and 


ceases to be juris privati only, appears to me | 


to destroy, for all useful purposes, the effi- 
cacy of the constitutional guaranty. All that 
is beneficial in property arises from its use, 
and the fruits of that use; and whatever de- 
prives a person of them deprives him of all 
that is desirable or valuable in the title and 
possession. If the constitutional guaranty 
extends no further than to prevent a depriva- 
tion of title and possession, and allows a de- 
privation of use, it does not merit the en- 
comiums it has received.” 

No considerations of State sovereignty 
were conclusive in his mind when the civil 
rights of the individual were at stake. He 
therefore dissented from the majority of the 
court in Louisiana v. Jumel, 107 U. S. 728, 
where recourse was denied to the creditors of 
a State on its repudiated obligations. “It 
would puzzle the wit of man,” he-said, “to 
find anywhere in the legislation of the world 
a more perfect assurance of the fixed purpose 
of a State to keep faith with her creditors, 
or of a pledge of a portion of her revenues 
for their payment, or of the submission of 
her Officers to the compulsory process of the 
judicial tribunals to carry out her engage- 
ments;” and he dissented from the conclu- 
sion of the majority that the constitutional 
prohibition against the impairment of the 
obligation of contracts was of no efficacy 
against repudiation by the State, and asserted 
his purpose of continuing his protest “until 
the prohibition inserted in the Constitution 
as a barrier against the agrarian and despoil- 
ing spirit, which both precedes and follows 
a breach of public faith, is restored to its 
original vigor.” “If a State contracts to do 
certain things, and in order that they may be 
performed, subjects her officers to the control 
of the courts, and makes their refusal to carry 
out her pledges a felony, it cannot be justly 


contended that her reserved rights are at all 
invaded if her officers are judicially com- 


‘manded to do what she says they shall 


do. . . . If the State is above the Constitu- 
tion of the United States; if the protection of 
that instrument does not extend to her en- 
gagements with individuals; if her power is 
as absolute as the Parliament of England; if 
the theory of the Federal Constitution, that 
it binds States as well as individuals, is un- 
sound; if it is not, as it declares itself to be, 
the supreme law of the land,—then my posi- 
tion falls; but otherwise there is no answer 
to it—at least none that I have been able to 
see.” See also his dissent in Antoni v. 
Greenhow, 107 U. S. 784. He had the satis- 
faction of having these views adopted in part 
in the subsequent Virginia Coupon Cases. 
Justice Field believed in the equality of all 
men before the law. This is the fundamental 
conception of his great dissenting opinion in 
the Slaughterhouse Cases, 16 Wall. 36. In 
that case he contended that the war amend- 
ments were intended for whites as well as 
blacks; that they conferred upon all alike, 
if born in the United States or naturalized, 
citizenship in the United States. He did not 
question the power of the States over all 
matters of internal concern, nor did he seek 
to impair in any way the exercise of any au- 
thority which the States had theretofore ex- 
ercised over their internal affairs. But he in- 
sisted that in the exercise of the powers of 
the State there should be no unjust discrim- 
ination against any classes or persons by 
giving to some rights and privileges denied 
to others in like condition. In other words, 
he insisted that in the exercise of the police 
powers the rule of equality shoul prevail. 
“This equality of right, with exemption 
from all disparaging and partial enactments, 
in the lawful pursuits of life, throughout the 
whole country, is the distinguishing privilege 
of citizens of the United States. To them, 
everywhere, all pursuits, all professions, all 
avocations are open without other restric- 
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tions than such as are imposed equally upon | 


all others of the same age, sex and condition. 
The State may prescribe such regulations for 
every pursuit and calling of life as will pro- 
mote the public health, secure the good or- 
der and advance the general prosperity 
society, but when once prescribed, the pur- 
suit or calling must be free to be followed 
by every citizen who is within the conditions 
designated, and will conform to the regula- 
tions. This is the fundamental idea upon 
which our institutions rest, and unless ad- 
hered to in the legislation of the country our 
government will be a republic only in 
name. ... That only is a free government, 
in the American sense of the term, under 
which the inalienable right of every citizen to 
pursue his happiness is unrestrained, except 
by just, equal and impartial laws.” 


Throughout the discussion of these amend- | 
ments—in Strander v. West Virginia, 100 U. | 
S. 303; Virginia v. Rives, 100 ib. 315; Ex | 


parte Virginia, 100 1b. 339; Neal v. Dela- 


ware, 103 1b. 370—he protested against what | 


he considered the artificial views of the ma- 
jority of the court. “To afford equality of 


protection to all persons by its laws,” he said 
in Neal v. Delaware, “does not require the | 


State to permit all persons to participate 
equally in the administration of those laws, 


or to hold its offices, or to discharge the | 


trusts of government. Equal protection of 


the laws of a State is extended to persons | 
within its jurisdiction, within the meaning of | 
the amendment, when its courts are open to | 


them on the same terms as to others, with 
like rules of evidence and modes of proce- 


dure, for the security of their persons and | 


property, the prevention and redress of 
wrongs, and the enforcement of contracts; 


when they are subjected to no restrictions in | 


the acquisition of property, the enjoyment of 


personal liberty and the pursuit of happiness, | 


which do not equally affect others; when they 
are liable to no other nor greater burdens or 


charges than such as are laid upon others, | 


and when no different nor greater punish- 
ment is enforced against them for a viola- 
tion of the laws.” 

In Ex parte Virginia he makes plain the 
fundamental distinction between civil and po- 
litical rights: 

“The amendment secures to all persons 
their civil rights upon the same terms; but 
it leaves political rights, or such as arise from 
the form of government and its administra- 
tion, as they stood previous to its adoption. 
It has no more reference to them than it has 
to social rights and duties, which do not rest 
upon any positive law, though they are more 
potential in controlling the intercourse of in- 
dividuals. In the consideration of questions 
growing out of these amendments, much 
confusion has arisen from a failure to dis- 
tinguish between the civil and the political 
rights of citizens. Civil rights are absolute 
and personal. Political rights, on the other 
hand, are conditioned and dependent upon 
the discretion of the elective or appointing 
power, whether that be the people acting 
through the ballot, or one of the departments 
of their government. The civil rights of the 
individual are never to be withheld, and may 
be always judicially enforced. The political 
rights which he may enjoy, such as holding 
office and discharging a public trust, are qual- 
ified because their possession depends upon 
fitness, to be adjudged by those whom so- 
ciety has clothed with the elective authority. 
The Thirteenth and Fourteenth Amendments 
were designed to secure the civil rights of all 
persons, of every race, color and condition; 
but they left to the States to determine to 
whom the possession of political powers 
should be entrusted.” 

This great principle of equality, in his opin- 
ion, was not the special privilege of citizens 
of the United States. Although he had de- 
livered the opinion of the court sustaining 
the Chinese Exclusion Act, he denied the 
power of Congress to deport from the coun- 
try persons lawfully domiciled therein, by its 
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consent, and engaged in the ordinary pur- 
suits of life. “Aliens from countries at peace 
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upon the existence of which all constitutional 
government is founded, and without which 


with us, domiciled within our country by its | government would be an intolerable and hate- 


consent, are entitled to all the guarantees for 
the protection of their persons and property 
which are secured to native-born citizens. 
The moment any human being from a coun- 
try at peace with us comes within the juris- 
diction of the United States, and with their 
consent, . . . he becomes subject to all their 
laws,- is amenable to their punishment and 
entitled to their protection. Arbitrary and 
despotic power can no more be exercised 
over them with reference to their persons and 
property, than over the persons and property 
of native-born citizens. They differ from 
citizens only in that they cannot vote or hold 
any public office. As men having one com- 
mon humanity, they are protected by all the 
guaranties of the Constitution. To hold that 
they are subject to any different law or are 
less protected in any particular than other 
persons, is in my judgment, to ignore the 
teachings of our history, the practice of one 
government, and the language of our Con- 
stitution.” Fong Yue Ling v. United States, 
149 U. S. 608. 

Justice Field’s most elaborate statement of 
his views with respect to the powers of thre 
national government will be found in the Le- 


gal Tender Cases, Knox v. Lee, 12 Wall. 457, | 


and Juillard v. Greenman, 110 U. S. 421 
His dissenting opinions in these cases con- 
stitute the most profound and exhaustive 
presentation ever made of the minority view 








of this much-discussed subject. The fact that | 


his dire predictions have not been realized 
does not impair the force of his objection to 
the recognition of this power of taking prep- 
erty from one person and giving it to an- 
other. 


“As there are unchangeable principles of | 


right and morality, without which society 
would be impossible, and men would be but 
wild beasts preying upon each other, so there 
are fundamental principles of eternal justice, 


. Congressional elections. 


ful tyranny. ... I know that the measure, 
the validity of which I have called in ques- 
tion, was passed in the midst of a gigantic re- 
bellion, when even the bravest hearts some- 
times doubted the safety of the Republic, and 
that the patriotic men who adopted it did so 
inder the conviction that it would increase 
the ability of the government to obtain funds 
and supplies, and thus advance the national 
cause. Were I to be governed by my appre- 
ciation of the character of those men, instead 
of my views of the requirements of the Con- 
stitution, I should readily assent to the views 
of the majority of the court. But, sitting as 
a judicial officer, and bound to compare 
every law enacted by Congress with the 
greater law enacted by the people, and being 
unable to reconcile the measure in question 
with that fundamental law, I cannot hesitate 
to pronounce it as being, in my judgment, 
unconstitutional and void.” Knox v. Lee, 
supra. 

The relation between Federal and State 
governments was exhaustively discussed in 
Ex parte Clarke, 100 U. S. 404, and in Boyd 
v. Nebraska, 143 U. S. 135. The former 
case established the concurrent authority of 
the national and State governments over 
In Justice Field’s 
opinion no such advance had ever before 
been made toward the conversion of our 
Federal system into a consolidated and cen- 
tralized government. “The act of Congress 
asserts a power inconsistent with, and de- 
structive of, the independence of the States. 
The right to control their own officers, to 
prescribe the duties they shall perform, with- 
out the supervision or interference of any 
other authority, and the penalties to which 
they shall be subjected for a violation of duty, 
is essential to that independence. If the Fed- 
eral government can punish a violation of the 
laws of the State, it may punish obedience to 
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them, and graduate the punishment accord- 
ing to its own judgment of their propriety 
and wisdom. . . . However large the powers 
conferred upon the government formed by 
the Constitution, and however numerous its 
restraints, the right to enforce their own 
laws by such sanctions as they may deem ap- 
propriate is left, where it was originally, 
with the States.” 

In Boyd v. Nebraska he denied the juris- 
diction of the court to determine a disputed 
question concerning the right to the gover- 
norship of a State. “The national govern- 
ment’s powers of interfering with the admin- 
istration of the affairs of the State, and the 
officers through whom they are conducted, 
extends only so far as may be necessary to 
secure to it a republican form of govern- 
ment and protect it against invasion, and also 
against domestic violence, on the application 
of its legislature, or of its executive when 
that body cannot be convened. Except as 
required for these purposes, it can no more 
interfere with the qualification and installa- 
tion of the State officers than a foreign gov- 
ernment. And all attempts at interference 
with them in those respects by the executive, 
legislative or judicial departments of the 
general government are, in my judgment, so 
many invasions upon the reserved rights of 
the States, and assaults upon their constitu- 
tional autonomy.” See, also Barbier v. Con- 
nelly, 113 U. S. 27; Soon Hing v. Crowley, 
113 1b. 703; Hayes v. Missouri, 120 1b. 68; 
Missouri Pacific Railroad Company  v. 
Humes, 115 1b. 512. 

Moreover, Justice Field believed in the 
strict construction of the powers conceded 
to the national government. His course 
with respect to the confiscation acts of 1861 
affords a good illustration of his point 
of view. In the case of Miller v. United 


States, 11 Wall. 268, in which he dissented 
from the judgment of the court, he did not 
deny the right of the United States, at its op- 
tion, to treat the inhabitants of the Confeder- 





ate States engaging in rebellion as public 
enemies, and to apply to them all the harsh 
measures justified by the rules of war, or to 
prosecute them in the ordinary modes of 


criminal procedure for treason. But the 
question was, which course had Congress 
authorized? Legislation founded on the war 
power was subject to no limitation except 
the law of nations, while legislation founded 
on the municipal power of the government 
and directed against criminals was subject to 
ali the limitations prescribed by the Consti- 
tution for the protection of the citizen against 
hasty and indiscriminate accusation, and 
which insure to him when accused a speedy 
and public trial. Having reached the con- 
clusion that the legislation in question was 
enacted in the exercise of the municipal 
power, he held, therefore, that a proceeding 
in rem for the confiscation of the property of 
parties charged with certain overt acts of 
treason could not be constitutionally main- 
tained without the previous conviction of the 
parties for the offenses alleged. While he 
was unable to secure the adoption of this 
view, he succeeded in subsequent cases 
(Windsor v. McVeigh, 93 U. S. 274; Con- 
rad v. Waples, 96 U. S. 279; Burbank v. Con- 
rad, 96 U. S. 291) in rigidly confining the 
operation of these acts within the letter of 
the law. 

On the other hand, in Coleman v. Tennes- 
see, 97 U. S. 509, and Dow v. Johnson, 100 
U. S. 158, he extended the utmost protection 
to the army in the enemy’s country. “The 
question is,” he said in the latter case, “what 
is the law which governs an army invading 
an enemy’s country? It is not the civil law 
of the invaded country; it is not the civil law 
of the conquering country; it is military 
law—the law of war—and its supremacy for 
the protection of the officers and soldiers of 
the army, when in service in the field in the 
enemy’s country, is as essential to the effi- 
ciency of the army as the supremacy of the 
civil law at home and in time of peace is es- 
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sential to the preservation of liberty.” 

And in Tarble’s Case, 13 Wall. 397, where 
a state commissioner sought to inquire, by 
writ of habeas corpus, into the validity of en- 
listments in the military service of the 
United States, he wrote the opinion of the 
court denying the jurisdiction of the State 
tribunals. “This limitation upon the power 
of State tribunals and State officers furnishes 
no ground to apprehend that the liberty of 
the citizen will thereby be endangered. The 
United States are as much interested in pro- 
tecting the citizen from illegal restraint un- 
der their authority, as the several States are 
to protect him from the like restraint under 
their authority, and are no more likely to tol- 
erate any oppression.” 

To the foregoing statement of Justice 
Field’s uniform tendency toward a strict con- 
struction of the constitutional powers of the 
national government, one conspicuous reser- 
vation must be made. He participated with 
Justices Bradley and Miller in establishing on 
broad lines the Federal supremacy- over in- 
terstate commerce. 

The position that interstate commerce as 
such is solely a national matter, but that 
nevertheless there is nothing to prevent the 
States, in the exercise of their reserved pow- 
ers, from enacting laws which Congress 
might enact in the exercise of its exclusive 
power over such commerce, has resolved 
many of the doubts in which the subject had 
been involved. As an adjunct to this theory, 
these judges, in a line of cases commencing 
with Justice Field’s opinion in Welton v. 
Missouri, 91 U. S. 275, formulated and ap- 


‘plied the constitutionat doctrine that the ab- 


sence of Congressional regulations as to 
matters national in their nature must be 
taken to be an indication of its will that there 
should be no State regulations, while over 
certain other subjects, such as pilots, the si- 
lence of Congress has not such effect. Some 


criticisms to which this doctrine has been 


subjected will be discussed in connection 
with Justice Bradley’s opinions. 

In the domain of corporation law Justice 
Field delivered many opinions which have 
exercised wide influence. His opinions with 
respect to land, water and mining claims, and 
in relation to public bonds, have also re- 
ceived much consideration in other jurisdic- 
tions. Inthe ordinary subjects of civil juris- 
diction his services were perhaps most useful 
in the law of torts. His opinion in the cele- 
brated Nitro-Glycerine Case, 15 Wall. 335, 
and in Little v. Hackett, 116 U. S. 366, Chi- 
cago, Milwaukee and St. Paul Railroad Com- 
pany v. Ross, 112 U. S. 377 and Baltimore 
and Ohio Railroad Company v. Baugh, upon 
various aspects of the law of negligence, may 
be cited as illustrations. And this brief con- 
sideration of his vast labors may well con- 
clude with reference to his dignified exposi- 
tion to the reciprocal relations of bench and 
bar in the case of Bradley v. Fisher, 13 Wall. 
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The following are Justice Field’s leading cases: 

Constitutional Law: % 

Civil Rights in General: Ax parte Garland, 4 Wall. 
333; Dent v. West Virginia, 129 U. S. 114; Carlisle z. 
United States, 16 74. 147; Beckwith v. Bean, 98 74. 266 
(diss.); Osborne v. United States, 91 U. S. 474; Brown 
v. Walker, 161 76. 591 (d7ss.); Knote v. United States, 
95 #6. 154; Fong Yue Ting v. United States, 149 7d. 698; 
Cummings v. Missouri, 4 Wall. 277. ; 

Fourteenth and Fifteenth Amendments: Slaughter- 
house cases, 16 Wall. 36 (d7ss.); Bartemeyer v. Iowa, 18 
76. 129; Strauder v. West Virginia, 100 U. S. 303 (d7ss.); 
Neal z. Delaware, 103 74. 370 (diss.); Barbier v. Con- 
nelly, 113 24. 27; Missouri Pacific R.R. Co. v. Humes, 
115 26. 512; Hayes v. Missouri, 120 74.68; Soon King v. 
Crowley, 113 76. 678; Ex parte Wall, 107 76. 265 (diss.); 
Powell v. Pennsylvania, 127 76. 678 (diss.) 

Relations between State and Federal Governments : 
Louisiana v. Jumel, 107 U. S. 711 (diss.); Ex parte Vir 
ginia, 100 26. 339 (diss.); Virginia v. Rives, 100 76. 315 
(diss.); Ex parte Siebold, 100 76. 4¢4 (diss.); The Tarble 
Case, 13 Wall. 397; Boyd v. Nebraska, 143 U.S. 135 
(diss.) 

Legal Tender: Knox v. Lee, 12 Wall. 457 (déss.); 
Juillard v. Greenman, 110 U. S. 421 (dss.) 

Confiscation Cases: Miller v. United States, 11 Wall. 
268 (diss.); Windsor v. McVeigh, 93 U. S. 274; Conrad 
v. Wafles, 96 76. 279; Burbank v. Conrad, 74. 291. 

De facto powers of the Confederate States: Bruffy v. 
Williams, 96 U. S. 176. 

Protection to army in enemy’s country: Coleman v. 
Tennessee, 97 U.S. 509; Dow v. Johnson, 100 74.158. 

Protection of sealed matter in mails: Ax parte Jack- 
son, 96 U. S. 727. 
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Taxation: State Tax on Foreign Held Bonds, 15 
Wall. 300; Sinking Fund Cases, 99 U. S. 700; Central 
Pacific R.R. Co. v. California, 162 24. 91 (diss.); Pollock 
v. Farmers Loan and Trust Company, 157 74. 429. 

Inter-State Commerce: Welton v. Missouri, 91 U. S. 
275;. County of Mobile v. Kimball, 102 76. 691; Glou- 
cester Ferry Company v. Pennsylvania, 114 76. 196; 
Sherlock v. Alling, 93 24.99; Escanaba v. Chicago, 107 
16.678; Miller v. Mayor of New York, 109 76. 385; Card- 
well v. American Bridge Co., 113 24. 205; Huse v. Glover, 
119 76. 543; Bowman v. Chicago, etc., R. R. Co., 125 7d. 
465; Nashville, etc., R. R. Co. v. Alabama, 128 7. 96; 
O’Neill v. Vermont, 144 26. 323 (diss.); Geer v. Connec- 
ticut, 161 7b. 519 (diss.) 

Contract clause: Spring Valley Water Works v. 
Schottler, 110 76. 347; Butchers Union Company vz. 
Crescent City Company, 111 76. 746 (diss.) 

Miscellaneous Constitutional Cases: Che Ching 
Ping, 130 U.S. 581 (Chinese exclusion act); Chew Heong 
wv. United States, 112 U.S. 536 (déss.) (judicial power 
under treaties); Railroad Commission Case, 116 76. 
307 (diss.) (obligation of contracts); Munn z. Illinois, 
94 76. 113 (diss.) (granger case); Pennoyer v. Neff, 95 
76.714 (State proceedings against non-resident debtors) ; 
Fort Leavenworth Railroad Company vz. Lowe, 114 7d. 
523 (Federal jurisdiction over State lands used for na- 
tional purposes); McAllister v. United States, 141 70. 
174 (diss.) (President’s power of removal). 

Corporations: Paul v. Virginia, 8 Wall. 168; Marsh 
v. Fulton Company, Io 76. 678; Tomlinson v. Jessup, 15 
76. 454; Delaware R. Tax Case, 18 Wall. 206; Board of 
Commissioners v. Lucas, 93 U. S. 108; Pensacola Tele- 
graph Company v. Western Union Telegraph Company, 
96 76. 14; Pacific Railroad Company v. U.S., 120 76.227; 
Wardell 7. Union Pacific Railroad Company, 103 76.651; 
Minot v. Philadelphia, etc., Railroad Company, 18 Wall. 
206; United States 7. New Orleans, 98 U. S. 381; 
Broughton v. Pensacola, 93 76. 266. 

Land, water and mining claims: Smelting Company 





v. Kemp, 104 U. S. 636; Steel v. Smelting Company, 
106 16. 447; Jennison v. Kirk, 98 76. 453; Atchinson v. 
Peterson, 20 Wall. 507; Basey v. Gallagher, 20 7. 670; 
Wright v. Roseberry, 121 U.S. 488. 

Public bonds: Pillsbury v. Louisiana, 105 U. S. 278; 
Hartman v. Greenhow, 102 76. 672; United States v. 
New Orleans, 98 74. 381; Broughton v. Pensacola, 93 7d. 
266. 

Admiralty and Miscellaneous: United States v. 
Rodgers, 150 U. S. 249; The Atlanta, 3 Wall. 425; The 
Moses Taylor, 4 26. 411; The Siren, 7 7.152; Ross v. 
McIntyre, 140 U. S. 453; Maynard v. Hill, 125 76. 190; 
Oscanyan v. Arms Co., 103 74. 261; Illinois Central 
Railroad Company vz. Illinois, 146 74. 387; State of 
Iowa v. State of Illinois, 147 70. 1. 

Torts: Chicago, Milwaukee and St. Paul Railroad 
Company z. Ross, 112 U. S. 377; Baltimore and Ohio 
Railroad Company v. Baugh; Little v. Hackett, 116 74. 
366; The Nitro-Glycerine Case, 15 Wall. 524; Bradley 
v. Fisher, 13 2d. 335. 

United States Circuit Court cases: United States v. 
Greathouse (ch.), 4 Sawyer 457; United States v. 
Knowles, 4 75. 517; The Eureka Case, 4 76. 302; United 
States v. Smiley, 6 74. 640; Hardy v. Harbin, 4 76. 536; 
Hall v. Unger, 4 74. 672; Montgomery v. Bevans, I 70. 
653; United States v. Flint, 4 74. 42; Norton v. Meader, 
4 76.603; Galpin v. Page, 3 7.93; County of San Mateo 
v. Southern Pacific Railroad Company, 8 Sawyer 238; 
Santa Clara Railroad Tax Case, 9 7d. 165; Giant Pow- 
der Company v. Powder Company, 6 74. 508; Eureka 
Mining Case, 3 #6. 302; Ah Kow v. Nuan, 5 76. 552; Ah 
Fong, 3 7. 144; /n re The Pueblo Case, 4 76. 553; 
Charge to Grand Jury, 2 26. 667. 

California Supreme Court cases: Ex parte Newman, 
g Cal. 502; Perry v. Washbourn, 20 726. 318; Cornwall Uv. 
Culver, 16 76. 429; Biddle-Boggs v. Merced Mining Com- 
pany, 142. 373; Moore v. Wilkinson, 13 76. 478; McCrack- 
en v. San Francisco, 16 #6. 591; McMillan v. Richards, 
9 7b. 365; Moore v7. Smaw, 17 76. 199. 
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CRIMINAL PROCEDURE IN JEWISH COURTS. 


By Jutius H. GREENSTOYE. 


N the early days of the Jewish common- 
wealth, there were no regular sessions of 
the courts. Whenever occasion required it, 
the court assembled and disposed of the 
cases at hand. Ezra and his contemporaries, 
recognizing the defects of such a system, 
appointed Mondays and Thursdays as court 
days. The sessions usually lasted until noon, 
but occasionally were continued until even- 
ing. A criminal case was never adjudged 
after sunset. 

According to the Jewish system of juris- 
prudence, trial for a crime could be insti- 
tuted at the instance of the injured party, 
or, aS was commonly the case, at the instance 
of two witnesses. “At the mouth of two 
witnesses or at the mouth of three witnesses 
shall the matter be established” (Deut. XIX 
15). There is no trace in the Jewish law of 
the existence of an official prosecutor. The 
confession of the accused was not admitted 
in evidence, for “no man can make himself 
out guilty.” This principle the Rabbis ap- 
plied to all criminal cases. 

There was no preliminary examination of 
the defendant or of the witnesses. The 
trial began when the witnesses appeared be- 
fore the court and delivered their testimony. 
If, however, further evidence was necessary 
to establish the crime, the culprit was im- 
prisoned and the case deferred until the evi- 
dence was brought forth. 

A trial involving capital punishment was 
conducted with great solemnity. The judges 
were conscious of the heavy responsibility 
resting upon them, and they pictured to their 
imaginations a sword threatening them from 
above and Gehenna yawning at their feet. 
The members of the court assembled in the 
court-room early in the morning and took 
their seats which were arranged in a semi- 
circle, so that they could see each other, and 
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so that all could face the witnesses. Two 
scribes were present, one seated on the right 
of the judges and the other on the left, one 
recording the votes and the arguments 
fer acquittal and the other those for 
conviction. It is probable that the scribes 
also recorded the accusation as declared 
by the witnesses, although no mention 
is made of this in the Talmud. In front 
of the judges sat three rows of disciples, all 
learned in the law and eligible to the judge- 
ship whenever a vacancy occurred. Each 
row consisted of twenty-three, the same as 
the number constituting the court. The 
culprit and the witnesses were conspicuously 
placed where they could face the whole court. 

In the trial of all cases, criminal and civil, 
every man was presumed to be innocent un- 
til the contrary was proved. Hence, neither 
the judges nor the witnesses were sworn be- 
fore entering their respective offices. Still, 
before being examined, the witnesses were 
earnestly exhorted and warned to speak only 
of what they saw or heard. The formula of 
this exhortation, as given in the Talmud 
(Sanhedrin 37a), was as follows: 

“Perhaps your conviction of the prison- 
er’s guilt is founded upon probability, cir- 
cumstantial proof or hearsay; perhaps you 
are influenced by persons whom you regard 
as trustworthy and reputable; perhaps you 
are not aware that you will be submitted to a 
rigorous examination. Know ye that crim- 
inal cases are not like civil cases. In civil 
cases a man may atone for his guilt by pay- 
ing an adequate sum of money, but in criminal 
cases the blood of the innocently condemned 
and of all his possible descendants, to the 
end of all generations, falls on the heads of 
the witnesses. Thus we find in the case of 
Cain, that God said to him, ‘The voice of 
thy brother’s bloods cry out unto me’ (Gen. 
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IV. 10), not blood, but bloods, to teach us 
that by killing his brother Abel, Cain be- 
came guilty of shedding the blood, not only 
of his victim, but of all his possible progeny. 
God first created Adam alone, in order to 
teach us that he who causes the destruction 
of one life is as though he had destroyed a 
world, and he who saves a single life is as 
though he saved the whole world. You 
must not, however, on account of these con- 
siderations be deterred, from testifying to 
what you actually saw, for it is written, ‘And 
a witness, whether he hath seen or known 
of it, if he do not tell it, he shall bear his 
iniquity’ (Lev. V. 1.) Nor need you scruple 
to become the instrument of this man’s death, 
for it is written “In the destruction of the 
wicked there is joy’ (Prov. IX. 10.)” 

After this solemn exhortation, the exam- 
ination of the witnesses was commenced. If 
their testimony agreed in all important de- 
tails, and no protest was raised against the 
eligibility of any of them, and no other wit- 
nesses came to confute the first or to prove 
them guilty of collusion, the deliberations of 
the judges commenced. The defendant was 
first encouragingly addressed by the court 
in the following words: “If thou hast not 
committed the alleged crime, thou needst not 
fear.” While his testimony against him- 
self was not regarded, due attention was 
given to any argument he might offer in his 
defence. Until the accused was duly tried 
and convicted, he was in the eyes of the law 
regarded as innocent, and the burden of procf 
rested entirely upon the prosecutors or the 
witnesses. 

Then the court began the discussion. If 
all agreed for an acquittal, the case was im- 
mediately disposed of and the culprit set free. 
Strange as it may seem, the unanimous ver- 
dict of guilty found on the day of trial had 
also the effect of an acquittal. If there was 
a difference of opinion among the judges, 
each one, beginning with the youngest, pro- 
nounced his decision and the arguments upon 








which he based it, and the scribes carefully 
recorded them. As soon as all had expressed 
their opinions, the votes were counted and 
announced. A majority of one was sufficient 
for acquittal, but for conviction a majority of 
at least two was necessary. If two or more 
of the judges, holding the same opinion, 
advanced the same arguments for their op- 
inions, although each one derived his from 
a different Scriptural passage, they had only 
one vote. If no majority for acquittal could 
be obtained on the same day, the court ad- 
journed until the next day and the prisoner 
was led back to his cell. The judges ate but 
little food and were not permitted to drink 
any wine during the remainder of the day. 
Either by themselves or in company with 
their colleagues, the judges would spend the 
day and the night in deliberation and discus- 
sion over the case. Each one felt the grave 
responsibility resting upon his shoulders, and 
with sincerity and earnestness tried to find 
arguments in defence of the accused. On 
the next morning, the judges rose very early, 
and without partaking of any food returned 
to their seats in the court-room, and each 
one restated his opinion and the reasons for 
it. Any one who had the preceding day ex- 
pressed himself for conviction might change 
his judgment and offer his reasons for such 
a change, but he who voted for acquittal was 
not permitted to revise his opinion. If no 
verdict could be obtained, for instance, when 
there were twelve for conviction and eleven 
for acquittal, two additional judges were 
added from the first row of disciples. If a 
majority of two against the defendant was 
then obtained, he was convicted, and if not, 
the process of imcreasing the number of 
judges by twos continued until the requisite 
majority was obtained, or until their num- 
ber reached seventy-one. If after reaching 
that number, there were still thirty-six 
for conviction and thirty-five for acquittal, 
the case was reargued until one of those who 
were for conviction changed his opinion in 
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favor of the defendant. Should they, how- 
ever, all remain determined in their decisions, 
the court adjourned and the prisoner was 
discharged. 

After the deliberations and the counting of 
the votes, the verdict was pronounced by the 
chief of the Sanhedrin in the presence of the 
accused. If the verdict was for acquittal he 
was at once discharged, if for conviction, he 
was immediately led to execution. A verdict 
for acquittal could under no circumstances 
be reversed, while one for conviction might 
be reversed by the same court. 

The execution took place before sunset of 
the day on which sentence was pronounced. 
torture to 

keep the culprit in prison when there was 
no more hope for his release. The place of 
execution was at a considerable distance 
from the court-room, usually outside of the 
city limits. 
seats, still thinking over the case, endeavor- 
ing to find some argument by which the con- 
vict might be saved. A flag-bearer was 
stationed at the gate, and at some distance 
from him was a horseman, ready at any sig- 
nal from the flag-bearer to stop the execu- 
tion. The convict was then led forth from 
the court-house, accompanied by two schol- 
ars, and a herald, marching in front of them, 
loudly proclaiming the name of the convict, 
his crime, when and where committed, the 
names of the witnesses, concluding with the 
remark that any one who knew aught in 
favor of the criminal should come forth and 
testify before the court. If any favorable 
testimony was produced, or if any of the 
judges who were still sitting in the court- 
room discovered an error in the judgment, 
the flag-bearer was ordered to give the siz- 
nal and the horseman hastened to bring the 


It was considered unnecessary 


The judges remained in their 








convict before the court, and a new trial was” 
commenced. Even if the convict himself” 
wished to return to the court, claiming to 
have bethought himself of an argument in 
his defence, without asking him for the argu- 
ment, the two scholars conducted him back 
to the court. A second time he was per- 
mitted to come back, but the third time he 
was permitted to return only if the two 
scholars who accompanied him considered 
his arguments to be of some weight. 

When they arrived within ten cubits of the 
place of execution, the convict was exhorted 
to make a confession of his sins (Vidui). If 
he was an ignorant man and did not know 
how to confess, he was told to repeat the fol- 
lowing short formula: “May my death be an 
atonement for all my sins.” A cup of wine 
mixed with olibanum, usually prepared by 
the noble women of Jerusalem, was then 
administered to him, which was intended to 
stupefy him and make him unconscious of the 
pain and shame that awaited him. When at 
a distance of four cubits from the scaffold, 
he was stripped of almost all his clothes (a 
woman was executed in her shirt), and was 
The witnesses who 
caused the execution were also the execu- 
tioners (Deut. XVII. 7.) 

The body of the convict was buried soon 
(Deut. XXI. 23.) It 
was not interred in the family burial-ground, 


thus led to execution. 


after the execution 


but in a cemetery especially prepared for 
that purpose. The relatives wore no sign of 
mourning, and manifested their resignation 
to the decree of justice by cordially greeting 
the judges and the witnesses. The property 
of the executed criminal was not confiscated, 
and all the laws of heredity were applicable 
here as‘elsewhere. 
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A FOREIGN COURT OF JUSTICE. 


APETOWN is a quiet place. There is a 
marked absence of formality. about 
its instiutions—a matter which is quickly 
noticed by a lawyer in respect of the admin- 
istration of the law. There is no pomp or 
formalism in the courts, but at the same time 
the procedure is distinguished by a quiet 
gravity and a common-sense that recommend 
it to the practical-minded man. 

The presiding judge takes his seat in a 
court-room arranged after the manner of 
courts all the world over, but fitted and ap- 
pointed in a very plain manner. Painted 
wood is the material used in all parts of the 
court, and there are no curtains or hangings 
in any part. Facing the judge are two long 
benches and desks, and midway at the back 
of the second bench is a space inclosed for 
the accused. The legal practitioners occupy 
the two benches, and there are no bars or 
railings to separate them from those on trial. 
When the prisoners enter their pen, they 
seem to be standing amongst the lawyers. 
A couple of policemen stand by the pen. The 
prisoners are brought in through a side door, 
which door permits access to the lawyers. 
Advocates do not wear wigs, but they are 
robed and banded; coming through the side 
doorway, robes and bands serve the useful 
purpose of distinguishing their wearers from 
the prisoners. 

The judge, wearing robe and bands, but 
wigless, enters the court attended by the reg- 
istrar and the sheriff. He takes his seat to 
the bow of a tipstaff clad in evening dress 
and bearing a wand. There is no declaration 
of the opening of the court, the first words 
uttered being those of the Crown prosecutor 
when he announces that he has been appoint- 
ed to prosecute for the Crown. He then 
states what case he wishes to be taken, read- 
ing from a printed calendar which sets out 
‘specifically the facts and particulars. Here 
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is an example of how an entry on the calen- 
dar runs: No. 13. Prisoner’s name, Jokwe 
Uggo; crime, theft; date of committal, 
18.8.02; days in custody pending trial, 58; 
bailed or not, No; district, Capetown; wit- 
1, Cekio Makya; 2, Stewart Magali; 
3, Gongalowanona Luisipie; 4, Jossa; 5, W. 
Inglis (Dete.). The prisoner is then brought 
in, and, the indictment being read over to 
him and explained through an interpreter if 
the accused be unable to speak English, he 
is asked to plead to it. On a plea of “not 
guilty” he is then asked to listen to the 
names of the jurymen, and to object to any if 
he may care to do so. Proceeding, the regis- 
trar who has acted so far then calls over the 
jurors, nine in number, drawing the names 
from a ballot-box. When the nine men are 
in the jury-box, the prisoner is asked if he 
is willing to be tried by them. On his assent, 
the jurymen stand up together, and the regis- 
trar administers the oath to well and truly try 
according to the evidence, to them in a body, 
raising up his hand with the thumb and first 
and second fingers erect, which motion is fol- 
lowed by the jurymen. This exhibition of 
the thumb and two digits takes the place of 
kissing the Bible. When the jurymen sit 
down, the registrar gives them in a few 
words the crime with which the prisoner is 
charged, and relapses into his seat. Immedi- 
ately the Crown prosecutor calls the first 
witness, whose examination and cross-exam- 
ination proceeds in the usual way. There is 
no opening address by the Crown prosecutor. 
When it is mentioned that there are no 
Courts of Quarter Sessions in Cape Colony, 
but that all cases committed by the magis- 
trates come before a Supreme Court judge, 
it can be seen that procedure becomes simpli- 
fied in order to economize time. Another 
matter which tends to economize time is the 
practice of continuing the same jury through- 
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out several cases, when the accused express 
themselves satisfied. When the same jury 
hear several cases, they are resworn in each 
case. As jury men are paid, there does not 
seem to be any discontent expressed at the 
prevailing practice. In the large majority of 
cases the prisoner is undefended by counsel, 
and he conducts his own defense. The judge, 
a native of the colony, a most careful and 
painstaking man and a good lawyer, takes an 
active part in the trial, and freely asks ques- 
tions, especially when the prisoner is unde- 
fended. He gives every just assistance to 
the prisoner, and in his summing up, short 
and clear, he estimates the value of the evi- 
dence and leaves the matter in the jury’s 
hands; when the jury have agreed on their 


verdict, which they usually do without leav- | 


ing the box, they stand up and the foreman 
announces it. Save in exceptional cases, the 
sentence is at once given, and it seems to be 
severe in most cases. In one case in which 
two black men were found guilty of cattle 
stealing, they were sentenced to long terms 
of imprisonment and a flogging. 

A prisoner may voluntarily give evidence 
on oath in his own behalf, when he is subject 
to cross-examination, but he may confine 
himself to a statement from the dock. As an 
example of the elasticity of the procedure, 
and to show how a judge will assist an ac- 
cused person to defend himself, the following 
may be given. In a case in which a man was 
charged with obtaining money under false 
pretences, when the jury were considering 
their verdict, one of the jurymen stated that 
he wished to ask the accused one question, 
stating its substance. The judge informed 
the juryman that the prisoner could not an- 
swer any questions, unless he voluntarily be- 
came a witness. But he went on to say that 
the prisoner could make any statement he 
might like on the subject-matter of the ques- 
tion. Acting on the principle that a nod is as 
good as a wink to a blind horse, the accused 
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made a statement substantially answering the 
juryman’s question. 

One of the most noticeable things in a 
criminal trial, when the accused and the wit- 
nesses are unable to speak English, is the 
prominent part that the interpreter takes. He 
for the time being is the court, the whole 
court, and nothing but the court. A mar- 
vellous boy is the youth who acts as Kaffir 
interpreter. He is a white boy, and he lets 
himself loose in his work. Standing by the 
witness-box, he eyes the animated ace of 
spades that steps into it, and, speaking volu- 
bly in the native tongue, he raises his hand 
as an example to the witness to be sworn. 
He himself is first sworn to truly interpret. 
Each question of the Crown prosecutor is 
translated to the witness, and the answer 
given in English to the court—in the first 
person. Occasionally the accused volubly 
bursts out in language not to be understood 
of the white spectator, at hearing some re- 
mark of the witness. At once the interpreter 
turns on him and reproves him, at the same 
time waving his arms and gesticulating in 
what must be taken to be the native fashion. 
No explanation nor translation of this pas- 
sage of arms is given to the court, but the 
interpreter turns to the witness and proceeds 
with the case. In cross-examination by the 
prisoner the interpreter also acts in the re- 
verse manner. When the evidence is con- 
cluded, the interpreter moves from the wit- 
ness-box to the side of the dock, and then, 
translating the words of the accused, he ad- 
dresses the jury on his behalf. In almost 
every case an interpreter for Kaffir or Cape 
Dutch is necessary, which means a delay in 
the hearing. Perhaps it is that the slowness 
of the hearing, on account of the necessity 
for interpretation, has made the actual work 
in the courts more leisurely than we know it 
in Great Britain or Australia. The fact is that 
it is more leisurely, and practice seems to be 
less exacting, and to demand less effort than 
in the countries mentioned above. Roman- 
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Dutch law is more academic than English 
law. and its study is more classical than that 
to which English and Australian lawyers are 
accustomed. The atmosphere of antiquity is 
conducive to quiet, and there is a certain 
amount of unreality in trying to apply the 
law which was suitable to a state of society 
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under a polity long since passed away, to one 
under a living system which is almost dia- 
metrically opposed to that which has gone. 
The leisure of the scholar’s library seems to 
have found its way into the lawyer’s court.— 
The Law Times. 


. A FABLE OF A WAXEN SEAL. 


By Harry SHELMIRE HoppPeER. 


RICH uncle made a will, in which he 
gave a favorite nephew, George, the 
income of a hundred thousand dollars for 
life and disposed of the principal as follows: 
“Upon the decease of my nephew, it is my 
will that the principal sum of one hundrea 
thousand dollars shall be paid to such per- 
son or persons as my said nephew shall by 
a last will and testament duly signed and 
and and in default of 
said last will and testament, I give said sum 
to the National Home for Infirm and Home- 
less Cats and Dogs.” 
George was a good citizen, and upon his 
He led a virtuous 
life of industrious years, and died leaving a 


sealed, will direct: 


uncle’s death married. 


wife and six children. 

George was not the most methodical man 
about papers and documents. 

One day his wife suggested to him that 
he ought to make a new will so that she and 
the children would be provided tor in cer- 
tain ways which she explained, and he wrote 
off a paper and signed it, leaving it for his 
wife to look at. Later she thought she 
would examine it. She did not find it in 
his desk and got a candle to look in a closet 
where he kept some of his papers. At last 
she found it and read it, holding the candle 
in one hand and the will in the other. As 
she turned to the last page a drop of candle 


grease dropped upon the paper—very near 
to her husband’s signature. As of 
the writing was injured by the drops of 
grease, she put the will away, and the next 
day George placed it among his valuable 
documents. 

When he died, a question arose as to the 
disposition of the hundred thousand dollars. 
His will gave it to his wife and children, but 
the Trustees of the Cat and Dog Home 
claimed that the will was inoperative as to 
this fund, because it was not “signed and 
sealed,” as required by the uncle’s original 


none 


condition. 

After much litigation and review and ap- 
peal, the courts finally decided that the drop 
of wax beside the signature on George’s will 
was a sufficient seal in the eyes of the law, 
and the wife and children got the money. 

Haec faba docet, that a Seal is a relic of 
antiquity and has outlived its usefulness: 
that those people are wise in their day and 
generation who have abolished seals as part 
of the execution of written papers and that 
the people of those States who still adhere 
to the common law seal, are groping in pitia- 
ble darkness in which a fortune is some- 
times saved by a drop of candle wax and 
sometimes cast to the dogs by the absence 
of a seal. 
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THREAT OF RECEIVERSHIP. 


By WaLLAceE McCamant. 


0. morning as Anderson picked up the 

Globe-Democrat his eye was attracted to 
an item in the paper referring to the forest 
fires in Eastern Minnesota. Next day he 
saw that these fires had swept several smal! 
towns out of existence, and it occurred to 
Anderson to go to Minneapolis and look 
after his stock in the Provident Fire Insur- 
ance Company. Arrived in Minneapolis, he 
hunted up the officials of the company and 
courteously requested some information from 
them as to the condition of the company’s 
business and the extent of its losses in the 
recent fires. This information he secured 
and he learned thereby that the company 
had sustained quite substantial losses; he 
also found that there had been many cases 
where on policies recently written the com- 
pany had neglected to reinsure a portion of 
the risk with other underwriters as was 
usual in insurance circles. The officials ex- 
plained this by saying they had been excep- 
tionally busy and had been shorthanded be- 
cause of the recent illness of their president 
and the absence of a number of useful men 
on vacation trips. The result had been that 
the Provident Fire Insurance Company had 
lost considerably more money in the recent 
fires than other companies with the same vol- 
ume of business. It was Anderson’s candid 
opinion that the company was still abun- 
dantly solvent, but he saw a chance to ad- 
vance a contrary contention. He learned 
that the company had been obliged to bor- 
row a large sum of money and to pledge its 
securities in order to obtain the credit. He 
also found that the president’s salary was 
$10,000 a year and the manager’s $6,000, and 
that both president and manager were mem- 





bers of the board of directors. In these facts 
he saw his opportunity. 

A day or two later each member of the 
board received a letter protesting that the 
salaries of these officials were excessive, and 
demanding that the corporation bring suit 
to compel the president to refund to the cor- 
poration all he had received over $5,000 per 
annum and to compel the manager to pay to 
the company all he had received in excess 
of $3,000 per annum. The letter criticised the 
management as grossly incompetent, stated 
that the company was threatened with in- 
solvency and demanded that the board take 
such action as would put the corporation in 
liquidation. Each letter was signed by Ham- 
ilton Anderson. A few days later Anderson 
was notified by the secretary that the board 
declined to take the action outlined in his 
letter. 

Anderson now prepared a complaint in 
his own name, joining the corporation, its 
president and its manager, as parties de- 
fendant. He charged that the corporation 
was threatened with insolvency, that if the 
present management continued in control the 
corporation would become insolvent. If, 
however, a receiver were appointed and the 
company were to go into liquidation under 
the control of a court, he averred that the 
assets would pay all the debts and leave a 
surplus for distribution among the stock- 
holders. He charged a fraudulent conspir- 
acy among the directors to absorb the income 
in excessive salaries paid to members of the 
board and set up his claim as to the salaries 
of the president and manager. He averred 
gross mismanagement in the failure of the 
officers to reinsure the company’s risks and 
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averred in some detail the financial condition 
of the company as he had ascertained it. He 
alleged his ownership of stock, his recent 
knowledge of the facts, his demand on the 
directors to redress the wrongs of the cor- 
poration and their refusal to act. He prayed 
for the appointment of a receiver to put the 
company into liquidation under the control 
of the court and for judgment against the 
president and manager for the excessive 
sums paid them as salaries. The suit was 
brought on behalf of Anderson and all others 
similarly situated. It was entered in the Fed- 
eral court, Anderson suing as a citizen of 
Missouri and alleging that the defendants 
were citizens of Minnesota. Anderson had 
found on inquiry that Judge McLean, who 
presided over the Federal court, was very 
much inclined to grant receiverships, that he 
had appointed many receivers in cases where 
the bar disapproved of his action, and hence 
the bill of complaint was filed in Mc- 
Lean’s court. 

With this bill of complaint fully prepared 
Anderson called on Mr. Floyd, general 
counsel for the insurance company, and left 
with him a copy of the pleading, Anderson 
stating he was about to bring the suit. 
Floyd exacted from him a promise that he 
would not file the papers for three days and 
that afternoon a meeting of the board of di- 
rectors was hastily called. Mr. Floyd was 
present, and the president announced that 
the board had been convened to take action 
on a matter of importance which Floyd 
would explain. 

Mr. Floyd then announced Anderson’s in- 
tention to bring his suit and explained the 
purposes of the suit. 

“Do you believe he states a good ground 
for the appointment of a receiver?” asked 
the president. 

“No, I do not,” said Floyd. 

“Are you prepared to assure us that no 
receivership order will be passed?” 

“No,” replied the attorney, “I am not. 








| receiverships provides among other things 


Judge McLean has granted a number of re- 
ceiverships within the last five years in cases 
where the law, as I understand it, did not 
justify him in so doing. I may say, how- 
ever, that under a recent act of Congress 
there is an appeal from an order in the 
United States Circuit Court appointing a re- 
ceiver, and | think it highly improbable that 
the Circuit Court of Appeals would affirm 
an order appointing a receiver on this bill.” 

Here Mr. Atwood, a director and one of 
the large stockholders, spoke up: “I would 
like to ask the president and manager what 
would be the effect on the company’s: busi- 
ness if Judge McLean should appoint a re- 
ceiver and we should reverse him on appeal. 
Would our business suffer pending the re- 


.versal of the receivership order?” 


The manager replied: “It would destroy 
our business at least during the time con- 
surned in determining the appeal; the mere 
suggestion of a receivership must inevitably 
impair our credit and our credit is our life. 
Competing companies and their agents 
would not fail to make use of the matter.” 

Here Mr. Atwood said: “As a business 
man I would not be disposed to refuse to 
patronize an insurance company because a 
receivership was asked for under circum- 
stances that made the demand absurd. If 
the demand were plausibly made, it would be 
otherwise.” 

Mr. Floyd said: “This application cannot 
be considered absurd. The bill of complaint 
is drawn by a careful lawyer; it is in good 
form technically. The charges about exces- 
sive salary will seem reasonable to men in 
receipt of small incomes; in fact, Judge Mc- 
Lean’s salary is only $5000 a year, and I 
don’t know how he may be impressed with 
these salaries attacked by Anderson. Mc- 
Lean is likely to regard his judicial work as 
more responsible and important than that of 
the president of this corporation. 

“The Minnesota statute on the subject of 
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that a receiver may be appointed to take 
charge of the assets of a corporation when 
it is insolvent or in imminent danger of 1n- 
solvency. Anderson contends in his bill that 
this corporation is threatened with insol- 
vency, and he makes charges of gross incom- 
petency in the management. While the 
Minnesota statute is not binding on the 
equity side of the Federal court, it would 
nevertheless be some guide to the court in 
passing on this application. This application 
smacks of absurdity and blackmail only in 
the fact that Anderson is the owner of so 
small a block of stock. But his suit is 
brought on behalf of all others similarly sit- 
uated; the stock of this corporation is much 
scattered, and it may well be that other 
stockholders would intervene and join in the 
prayer. They might do that from motives 
of blackmail-or from pure crankiness. At 
any rate Anderson could contend that the 
large blocks of stock are held or controlled 
by the board of directors and that the mis- 
management he complains of would never be 
attacked, if not by a small stockholder. It 
may well be that the failure to reinsure these 
risks and our consequent losses in the recent 
fires would be considered by Judge McLean 
as proof of these charges of incompetent 





management.” 

Mr. Shields, another of the board, asked: 
“What is the object of this man in threaten- 
ing us with this litigation?” 

Floyd answered: “I am inclined to think 
it is an attempt to levy blackmail, but we 
have no evidence to that effect.” 

Mr. Atwood said: “If this matter affected 
me individually and none else, I would fight 
this man at any cost. I would not be held 
up and robbed. But we must remember that 
we represent a large body of stockholders, 
and we must look at this situation dispas- 
sionately with a view to their interest. We 
can probably buy: this man off for a few 
thousand dollars and it is better to do so 
than wreck a business in which upwards of 
a million dollars of capital is embarked. I 
move that Mr. Floyd be empowered to bu 
Anderson’s stock, that the treasurer be au- 
thorized to expend any sum up to $15,000 
for this purpose and that the sum paid be 
charged to profit and loss.” 

The motion was seconded and carried, and 
a day or two later Anderson took the train 
for St. Louis. He was no longer a stock- 
holder in the Provident Fire Insurance Com- 
pany, but he took with him in lieu of his 
stock a draft for $12,500. 





THE LAW AT SPRINGER’S CORNER. 


By GeEorGE O. BLUME. 


HE country court-room at Springer’s 
Corner was filled to the door with vil- 

lage folk; some industrious and some idlers, 
but one and all eagerly asked each other: 
“How’s Hiram coming out with Horace? 
which same meant the case of Hiram Hig- 
gins v. Horace Estabrook for the alienation 
of the said Higgins’ wife’s affections. Big 
Nathan Smith yawned and then remarked to 
Eben Baxter: “How’n thunder kin a man sue 





fer losin’ his wife’s ‘fections, when the ol’ 
woman never cared nothin’ ’bout him?” 
“That’s what gits me,” rejoined Eben; “but 
on the other hand, ef some one should come 
‘long and win my Lindy’s ’fections ther dam- 
age couldn’t be cal’ated. I’d hev ter git out 
ter work an’ thereby sustain erreparable ‘in- 
jury, as Hiram calls it. But howsome’ever—” 
Here the conversation was cut short by the 
arrival of Squire Huckins, the country mag- 
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istrate. The town constable opened court 
with the customary proclamation, and in- 
voked our Heavenly Father to save the Com- 
monwealth, and also to preserve the health 
of Judge Huckins. 

“The court is naow open an’ ready for 
business,” remarked his Honor, “an’ Mr. 
Officer, clear ther court-room of loafers an’ 
‘busybodies.’ An’ neighbors an’ frens’, I 
want ter say right here my decisions are 
given in good faith an’ cordon ter my con- 
science, an’ law, an’ evidence, an’ good mor- 
als arterwoulds. An’ I say further, that 
there air too much talk goin’ on “bout mv 
rulin’s, ‘specially in Loring Dunn’s grocery, 
an’ unless this thing’s stopt I perpose to is- 
sue a judicial proclamation agin’ Brother 
Dunn. He sets in the same pew I do at 
church, but I’m mighty feered he’s strayed 
frum the teachin’ in ther kittykisum. Mr. 
Clerk, is the case of Higgins agin’ Esta- 
brook ready fer trial?” 

“Yes; but Hiram Higgins objects to you 
trying the case because he owes you a bill, 
and he thinks he won’t git a fair trial.” 

“Wa-al, Hiram, don’t be afeered of vour 
not gittin’ a square deal. I won’t by any act 
of mine make you poorer than you air, ‘cause 
I wouldn’t stand much show of gittin’ my 
money ef I did.” (Objection overruled.) 

The case has begun, and the plaintiff al- 
leges that Horace Estabrook, not having the 
fear of God in his heart, but being moved 
and instigated by the devil contrary to the 
sible, did wilfully alienate the affections of 
Hiram Higgins’ wife from her lawful hus- 
band. Estabrook filed a general denial, and 
further answering says that he did not alien- 
ate the affections of Hiram Higgins’ wife, 
because such affections never existed, (spec- 








ial plea.) 
that at Deacon Jones’ housewarming, 
last fall, he caught the defendant, Estabrook, 
holding his wife’s hands and apparently on 
very intimate terms together. Estabrook, 
who was shiftless about his appearance pre- 
viously, got to greasing his hair and spruc- 
ing up to his wife in a general way, finally 
sending his clothes over to said Higgins’ 
house for his wife to mend. 

“T jest allus was suspicious of Estabrook, 
Jedge, ’cause he used ter kerry my wife’s 
slate ter school, an’ go coastin’, and skatin’ 
with her, an’ he wus turrible doawn in the 
mouth when I won her. But now et looks 
ez if I’d hev to work hard’n a dern furriner.” 

Horace Estabrook admitted being on 
friendly terms with Mrs. Higgins, but denied 
all knowledge of any wrong doing. 

Judge Huckins “’lowed ez how it were 
a perty puzzlin’ case, an’ though Horace had 
possibly been a ‘leetle’ thoughtless, yit his 
carryin’ on might a’ ruined a good and law- 
abidin’ citizen. Hiram has met with ’repar- 
able injury, bein’ ’bliged ter work hard’n he 
did afore, his wife’s havin’ lost all ’fection fer 
him, thereby withdrawn her support. In thet 
case et looks ter me ez ef Hiram Higgins 
wuz likely ter become a toawn charge afore 
long. I must give judgment for the plaintiff 
in the sum of two hundred dollars, an’ I hope 
an’ trust that Horace’ll profit by this case an’ 
cease meddlin’ with other folk’s wives.” 

At the next meeting between Judge Huck- 
ins and Hiram Higgins at Dunn’s grocery 
store, law business was put aside and only 
business of a private nature was transacted, 
after which it was noticed that the Squire’s 
generally thoughtful face had taken on a 
very pleasing expression. 


Hiram Higgins, plaintiff, swore 
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NOTES. 
In New York State people are executed 
-by electrocution; in the West elocution is 
equally popular and deadly. 


ProressorR ‘What early proceeding in 
ouster do we find in British history?” 

Student: “I don’t know, sir, unless it’s the 
case in which the snakes were ejected from 
Ireland.” 


THE police justice had been arguing with 
the still bibulous Thespian until his patience 
was exhausted. 

“Guilty or not guilty, that is the ques- 
tion,” the court said, finally. 

“Y’ronner,” answered the respondent, 
“You quote Shakespeare abominably.” 


Citizen: “How long were you out?” 
Juror: “You mean ‘how much?’ ” 
Citizen: “ ‘How much’ then?” 

Juror: “Eleven dollars exactly.” 
Citizen: ‘“Refreshments—eh?” 

Juror. “Nope—draw poker.” 











Jupce JostaH Given, the Nestor of Iowa 
judges, was hearing an important case re- 
cently, when at the noon adjournment the 
county attorney arose and requested that 
court adjourn until the following morning. 

“T promised to take my boys to the circus 
this afternoon,” explained the attorney. 

Judge Given is almost eighty years old, 
but still young in many respects; and he re- 
plied: 





“Well, never disappoint the boys. We'll 
adjourn court for a circus, but not for a ball 
game.” 

The attorney thanked the court effusively 
and business was suspended until the follow- 
ing day. That afternoon the county attor- 
ney met the judge at the circus. 

“If a ball game makes me feel as young 
as this,” said the judge, “I may have to 
change that ruling made this morning.” 


Dvcrinc the late 60’s Judge Hubbard 
was defending some cases of damage suits 
against the Chicago and Northwestern Rail- 
way Company in Tama county, Iowa, and 
the popular sentiment was very much against 
all railroad companies. The jury had just 
returned a verdict for all] the plaintiff asked 
and a similar case was commenced. Judge 
Hubbard asked for the same jury that had 
returned a verdict in the previous case, much 
to the surprise of all interested. When the 
time came for the argument for the defend- 
ant, the judge commenced by abusing every 
member of the jury in this fashion: to one 
of the jury whom we will call “Mr. Smith”: 

“And you, Mr. Smith, you old scoundrel! 
you landed in this county of ours without a 
penny, with not enough to keep soul and 
body together; you ‘squatted’ on a piece of 
land and nearly starved to death until this 
defendant railway company came along and 
made your property valuable and made you 
the rich man you are today. What would 
your land have been worth had it not been 
for this defendant railway company? And 
now you come into court and perjure your- 
self in saying you have no interest in one 
side or the other, that you are unprejudiced, 
when all you have you owe to this defend- 
ant.” 
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In such a manner he went through the 
whole jury, who applied to the court for pro- 
tection, but the judge of the court said if 
Judge Hubbard thought he could win a 
verdict in such a way there surely was no 
harm in trying it. 

Imagine the astonishment when the jury 
returned a verdict for the defendant. Judge 
Hubbard remarked that after that he had no 
trouble in getting a verdict in Tama county, 
Iowa, for the railway company. 





An old Georgia magistrate, fat and usually 
good natured, was trying a case involving the 
value of a razor-back hog. Counsel for plain- 
tiff was “Bill,” a pettifogger and shyster. 
Counsel for the defendant was the Colonel, 
a lawyer of ability and dignity. The testi- 
mony closed before noon, and argument was 
to be heard immediately after dinner. The 
day was a hot one, and the squire was not 





fond of much indoor work—nor of work out- | ' = 
| in such weather as this.” 


of-doors, either. 

When the Colonel returned from dinner he 
was followed by a colored servant, who bore 
a large armful of law books. Seeing them, 
“Bill,” determined not to be outdone in that 
particular preparation for battle, disappeared. 
In a little while he returned, followed by a 


Bill; “this case is very important in princi- 
ple, to my client as well as to the Colone.’s. 
In justice to my client I must argue it thor- 
oughly, and will be compelled, I am sorry to 


| say, to read all of the books that I have 


brought from my office.” 

“H’m-m! Yes, brought from your office. 
Gentlemen,” he continued, “what is the 
amount involved in this case?” 

“Three dollars and a half, your Honor,” 
they both answered at the same moment. 

“Three dollars and a half!” He reached 
down into his capacious right trouser’s 
pocket and fished forth a handful of silver. 
He counted out three dollars and a half, and 
slammed it down on the table. 

“There,” said he, “is the money. The 
plaintiff can take it, and the constable can 
pay the costs. I’m no millionaire, but I'll 
grub in hell, at ten cents a day, to earn three 
dollars and a half, before I’ll sit here and lis- 
ten to the reading of all those blasted books, 





Dicnity and Prince Albert coats may cover 
a multitude of sins and much evidence of 
poverty. Ina small western city two lawyers 


| had been pitted against each other in what 


negro with a wheelbarrow load of books, | 


the most of which he had borrowed from 
other practitioners. 

When court convened the 
dressed himself to the Colonel. 

“Colonel, do you expect to read all of 
those books in the argument of this case?” 

The Colonel was not given to joking, but 
this was too good an opportunity to let slip. 

“Yes, your Honor, this is a very important 
case in principle, although no great amount 
of money is involved. In simple justice to 
my client, I must discuss it as elaborately as 
if it involved many times the amount in dis- 
pute.” 

“Bill,” said the Squire, sternly, looking at 
the shyster and the great pile of books the 
chartered negro had placed upon the table, 
“do you expect to read all of those books in 
your argument?” 

“Yes, may it please your Honor,” said 


Squire ad- 


turned out to be a bitter legal controversy. 
One was tall, of dark complexion, with black 
hair and a form as straight as a mason’s 
straight-edge. He wore a Prince Albert coat 
all during the trial and submitted with perfect 


| grace to the bitter taunts of a sarcastic oppo- 


nent, who never lost an opportunity to tickle 
the jury by an amusing reference to the 
“long-tailed coat.” All this badinage the 
lawyer took with stoical good grace. He al- 
lowed the man with the curl on his upper 
lip to spend all his humor and witticism and 
never so much as effected a recognition of 
his words until the final argument came. He 
had nearly finished his address to the jury. 
It had been an eloquent argument and the 
court room was still as death as he paused in 
his remarks. Then he turned, and with a 
nod of his head toward his opponent said: 
“Gentlemen of the jury, you have heard a 
great deal from my worthy friend concerning 
my long-tailed coat. I assure you that it is 
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not pride nor haughtiness which brings me 
to persist in donning it every morning. It 
serves an important purpose in my attire, for, 
gentlemen, it covers the patches on my 
pants,’—and turning his back to the jury he 
raised the coat and displayed two large 
brown squares, neatly sewed to his black 
trousers. The act brought a storm of merri- 
ment in the court room and made a hero of 
the man with patches on his pants. 





‘“Wuo is that lovely girl?’exclaimed the | 


witty Lord Norbury, in company with his 
friend Grant. 
“Miss Glass,” replied the learned counsel. 
“Glass,” reiterated the facetious judge. “I 
should often be intoxicated could I place 
such a glass to my lips.” 





JupcE S$ , now a leading member of the 
Tennessee bar, was once in partnership with 
a man named Jones, at the hamlet of Chicka- 
mauga, near the Georgia line. 

They dealt in merchandise. They dealt in 
everything; even liquor, of which both were 
at that time rather too fond; and the home 
consumption of that part of the stock in trade 
ruinously reduced the profits, until none were 





visible. The business was fast going to the 
dogs. 
S—— had already read enough law to 


know a thing or two about partnerships. He 
demanded a dissolution. Jones refused to 
dissolve. S started for the county seat 
in high dudgeon, announcing his intention to 
file a bill to dissolve the partnership and have 
a receiver appointed to wind up the business. 

He had his bill prepared, and deemed it 
iron clad, rock ribbed and copper bottomed. 
He secured a fiat of injunction to stop Jones 
from performing, and got back to the store 
just after dark. The store was dark. He 
tried the door. The door was locked. He 
crawled through a window, which he finally 
succeeded in raising, after it had raised his 
temper a good deal, and when fairly inside 
struck a match. ‘Then he struck an attitude. 
The store was as empty as vacant space in 
mid air. ¥ 

S—— looked around in utmost bewilder- 








ment. Something white, lying in the middle 
of the floor, attracted his attention. He 
picked it up. It was a note. He opened it. 
It was from Jones. He read: 

Lew :—You have gone to town to file a bill 
to wind up this business. Well, I have wound 
it up. I have filed a cross bill. I have taken 
what little truck there was left, and crossed 
the line into Georgia. Good bye, Lew. 

: Bob. 

The men are fast friends now, and often 
laugh about their early troubles. 





INsome parts of England an old custom, 
whose origin has not been discovered, still 
lives. The right to allow cattle to graze on 
the roadside is a valuable one in many parts 
of Warwickshire and Dorsetshire, because 
the grass is kept in good condition and con- 
stantly enriched until it is as fine as any to be 
found on the lawns of the mansions nearby. 
In some parts there is a strip of grass four or 
five feet wide by the roadside, and it is this 
strip which often yields a revenue to the par- 
ish. 

At an old inn in the parish of Warton, in 
Warwickshire, an auction is held each Octo- 
ber for the sale of the grazing rights on the 
roadside of the village, and the sale, which 
for at least two hundred years has been the 
annual event which makes life in Warton in- 
teresting, is conducted by the road surveyor 
under regulations laid down in an Act of 
Parliament. Five lots are let for the year at 
each auction sale, and a tallow candle is used 
as a part of the ceremony. The sale takes 
place at night and a candle is divided into 
five lengths, each half an inch in length, these 
pieces represent the five lots, and as soon as 
the first piece is lighted the sale begins. The 
road surveyor proceeds to describe the lot. 
The company show not the slightest disposi- 
tion to bid for the herbage until the candle 
light is dying out. Then the competition is 
remarkably brisk, and at the last flicker of 
flame the lot is knocked down. The second 
piece is lighted and so on until the five 
lengths of candle have been burned and the 
five lots let for the ensuing year. 
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TIIERE was once an English lawyer (says 
“E. M.” in a sketch of Lord Watson in The 
Law Times,), who, after years of tasting the 
sweets of life, placed them in this order: “I 
would rather,” he said, “go to church than 
go to the play. 
play than go shooting. I would rather argue 
before Lord Watson than go to church.” 

Lord Watson was once pursuing the So- 
cratic method with counsel in a case in 
which the question was what constituted 
“molesting.” “I think,” said Lord Bram- 
well, slyly, “the House quite understands 
now the meaning of molesting a man in his 
business.” It is worth noting, however, that 
President Grevy regarded it as one of the 
best attributes of the English Bench that the 
judges condescended to argue cases with the 
counsel engaged. French judges never in- 
terrupt, and as a consequence freqeuntly get 
erroneous impressions. A counsel who 
knew Lord Watson once ventured to com- 
plain to him, in private, of his too frequent 
interruptions of counsel: “Eh! mon,” said 
Lord Watson--he retained his broad Scotch 
to the last—‘‘ye should no complain of that, 
for I never ‘interrupt a fool.” 


From the Pall Mall Gazette: A young 
man was taking an oath in a county court. 
“What,” said the judge, “was the last thing 
the usher said to you?” ‘Kiss the Book,” 
said the witness. “Then why didn’t you?” 
“IT did.” “No, sir, you did not; I saw you 
kiss your thumb.” “I beg pardon, my 
]—— sir, it was an accident.” ‘Young man, 
if you go about kissing things by accident, 


you'll get into trouble.” 


A BILL has been introduced in the House 
of Lords which authorizes the substitution, 
in the system of land registration in Scot- 
land, of the photo-zincographic method of 
copying deeds for the present method of 
transcribing by hand. “The new process of 
reproducing deeds,’ says The Law Times, 
“consists in photographing each writ on a 
zinc plate which is treated with acid so as to 
leave in relief the portions intended to be 


I would rather go to the_ 
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printed, the zinc plate being then used lixe 
an ordinary lithographic stone, and as many 
copies as my be wanted printed off. Among 
the merits claimed for the system are that it 
will yield absolute facsimiles, and not mere 
transcripts; that it will enable plans annexed 
to deeds to be reproduced; that it will be 
possible to furnish each county with a copy 
of the record applicable to it; that it will ren- 
der unnecessary the laborious work of col!a- 
ting; and that it will facilitate the giving 0f 
extracts, all at an additional cost of only 
some £3000 annually. The innovation has a 
suggestion of modernity which may be dis- 
tasteful to the conservative conveyancer, but, 
if it be carried out with the requisite precau- 
tions, it should greatly enhance the efficiency 
of the Scottish system of land registration, 
whose perfection Sir George MacKenzie, 
more than two hundred vears ago, regarded 
as a special mark of the divine favor be- 
stowed on Scotland.” 

“Sicma,”’ writing in Blackwood's Magazine 
for June, tells the following amusing incident 
in a visit of Lord Brougham to Harrow on 
a speech day as one of the guests of the 
Headmaster. “He passed on to the Head- 
master’s house, where, with the élite of the 
visitors, he was bidden to lunch. There, 
however, his self-esteem encountered a rude 
shock, for the policeman stationed at the 
door to keep off ‘loafers’ and other undesir- 
able company, sternly asked the dilapidated- 
looking old person his business. ‘I am in- 
vited here to lunch,’ growled out the indig- 
nant guest. ‘Gammon!’ curtly responded 
the guardian of the peace. ‘I am Lord 
Brougham!’ was the furious rejoinder; ‘let 
me pass!’ ‘Bah!’ contemptuously retorted 
the bobby, ‘ver wants me to believe that, do 
yer? Move on!’ At this critical juncture the 
old Lord, inarticulate with rage, was fortu- 
nately espied by another eminent guest, who, 
taking in the situation at a glance, succeeded 
in allaying the suspicions of the policeman.” 


Str FREDERICK PoLLock’s Prefaces to the 
Revised Reports are always piquant. In the 
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latest of them he! is found challenging what 
he terms Lord Campbell’s “dogma of the 
House of Lords’ judicial infallibility,” which 
he declares has been confirmed in our time 
“without any pretence of serious considera- 
tion,” and there is this much truth in the as- 
sertion, that Lords Cranworth, Wensleydale, 
and Chelmsford seem, in Beamish v. Beam- 
ish, to have accepted the dogma on Lord 
Campbell’s authority, and Lord Halsbury, 
again, on their authority. But it has not 
passed without protest. Lord St. Leonards 
was strongly of opinion that though the 
House could not reverse its decision in a 
particular case, it was not bound by a rule 
of law which it might lay down if it should 
subsequently find reason to differ from that 
rule; it possessed, he contended, like every 
court of justice, an inherent power to correct 
an error into which it may have fallen, and 
Lord Loughborough held a similar view. 
Lord Brougham treated it as a verata ques- 
tio, and so did Lord Kingsdown. The doc- 
trine does not apply to the privy council, as 
Lord Cairns emphatically stated; and it is 
contrary, so Sir Frederick Pollock declares, 
to the practice of every other court of last 
resort in the world. Certainly it is a startling 
proposition that the highest tribunal in the 
land, because it has once made a mistake, is 
to persevere in its error for all time. Lord 
Halsbury finds a justification of the “dogma” 
in the maxim, Jnterest reipublice ut sit finis 
litium; but may there not be an even higher 


obligation—an interest more vital to the 
State—that justice should be adminis- 


tered?—The Law Journal. 


THE first statute on the subj«ci of tobacco- 
growing was passed in 1660 (12 Car. 2, c. 34), 
and prohibited the planting of tobacco in 
England and Ireland under the penalty of 
forfeiture of the crop and a fine of 4os. for 
every rood so planted. The leading motive 
of this legislation is stated to be the encour- 
agement of our American colonies, which 
then enjoyed a practical monopoly in the 
supply of tobacco to this country. The Act 
does not seem to have effected its purpose, 
and in 1663 a furtHer statute was passed (15 


Car. 2, c. 7) increasing the penalty from 40s 
to £10 for every rood planted with tobacco 
in England and Ireland. Next came a stat- 
ute, passed in 1779 (19 Geo. 3, c. 35), with- 
drawing the prohibition of tobacco-growing 
as regards Ireland, provided the crop should 
be exported only to Great Britain, on the 
preamble that “it is of the greatest import- 
ance to the strength and security of these 
kingdoms that every attention and encour- 
agement should be given to such of the prod- 
uce and manufacture of the kingdom of Ire- 
land as do not materially interfere with the 
commercial interests of Great Britain.” Just 
about this time the Scottish farmers, in view 
of the high price of tobacco due to the Amer- 
ican War, conceived the idea of endeavoring 
to raise tobacco crops, and we learn from a 
volume of contemporary “Memoirs” that 
many thousand acres were planted with to- 
bacco. The speculation failed, however, on 
account of a combination of legal and clima- 
tic obstacles. A very bad season ruined the 
plants, and the Crown lawyers of the day in- 
tervened in the interests of the revenue. No 
doubt the prohibitive statutes of Charles II. 
applied only to England and Ireland, but the 
authorities took the view that laws relating 
to colonial matters were, by force of the 
Union, rendered of equal application in Scot- 
land. To set the matter at rest, another Act 
was passed in the session 1781-82 (22 Geo. 
3, c. 73), entitled an “Act to explain 12 Car. 
2, c. 34, and to permit the use and removal 
of tobacco, the growth of Scotland, into Eng- 
land for a limited time under certain restric- 
tions.” 

In 1831 the last Act on the subject 
was passed—viz., 1 & 2 Will. 4, c. 13, which 
repealed the exemption conferred on Ireland 
by 19 Geo. 3, c. 35, and revived in that coun- 
try the original prohibiting statutes of 
Charles II. At the present moment, accord- 
ingly, it is illegal in England, Scotland and 
Ireland alike to grow tobacco, except for 
scientific or medical purposes, which the 
seventeenth-century legislators favored to 
the extent of allowing ground not exceeding 
half a pole to be planted with tobacco for 
these purposes exclusively—The Law Times. 
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NEW LAW BOOKS. 


Lt is the intention of The Green Bag to have its 
book reviews written by competent reviewers. 
The usual custom of magazines is to confine 
book notices to books sent in for review. At 
the request of subscribers, however, The 
Green Bag will be glad to review or notice 
any recently published law book, whether re- 
ceived for review or not. 


A COMMENTARY ON THE Law oF Mings. By 
Wilson I. Snyder. Chicago: T. H. Flood 
& Co. 1902. Two volumes. (ci+xxvit+ 
1464 pp.) 

This is a work with both scholarly and 
practical qualities. The scholarly features 
are more obvious in the early parts, where 
the author treats of the doctrine of regalian 
ownership of mines under the English sys- 
tem of law and under other systems, ancient 
and modern, and then passes to early Eng- 
lish and Continental customs, and the history 
of American statutes. Yet the author’s wide 
investigation and his independence in both 
expression and thought are evident through- 
out the whole treatise. 

Unfortunately, the lawyer in general prac- 
tice cannot be expected to read so many 
pages, even though they are the work of a 
skilled specialist and embody many doctrines 
of great interest. It is almost useless, there- 
fore, to call attention to the passages where- 
in the general practitioner might well take 
exceptional pleasure, namely, the historical 
parts already mentioned, the definitions of 
mining (secs. 131-148), of citizenship (secs. 
241-256), of lode and vein (secs. 279-289), 
the discussions of water rights (secs. 329- 
332, 1050-1062), of apex rights (secs. 795- 
806, 821-874), of surface support (secs. 1016- 
1033), and of mining partnerships (secs. 1500- 
1581.) 

The specialist will wish to read the whole 
of this book, hardly omitting the appen- 
dices of statutes and forms; but he may be 
thankful to be told in advance that the treat- 









ment of the apex cases is peculiarly indepen- 
dent and strong. 





A TREATISE ON COMMERCIAL PAPER AND THE 
NEGOTIABLE INSTRUMENTS Law. By James 
W. Eaton and Frank B. Gilbert. Albany: 
Matthew Bender. 1903. (xciii+-767 pp.) 
The greater part of this volume consists of 

a treatise of moderate fulness, with annota- 

tions that cite and quote numerous cases, 

especially recent decisions of American 
courts. Appendices present the English 

Bills of Exchange Act and the American Ne- 

gotiable Instruments Law, with notes show- 

ing the numbers attached to the sections of 
the statute in the several States, and with 
references to the body of the treatise. 

As the volume is of moderate size, and is 
confined chiefly to plain statements of fami- 
liar law, it obviously does not attempt to be 
anything more than an accurate and con- 
venient tool. Yet it is not a mere paraphrase 
of older works. That the authors have done 
thinking of their own is indicated, for exam- 
ple, in the foot-note on p. 83, where, 
in commenting upon the section of the 
Negotiable Instruments Law which pro- 
vides that “where . . . a person adds to his 
signature words indicating that he signs 
for ... a principal... he is not liable on 
the instrument if he was duly authorized; but 
the mere addition of words describing him 
as an agent, ... without disclosing his 
principal, does not exempt him from per- 
sonal responsibility,” the authors question 
the propriety of the inference, sometimes 
drawn, that when there is no authorization 
the person assuming to be the agent of a 
principal whom he names as the maker of 
the instrument, is to be held upon the instru- 
ment itself, and is not to be held simply by a 
fictitious warranty or some similar form of 
responsibility, and they say: “The section 
seems to state the general rule of law as 
heretofore understood. Personal liability 
does not necessarily mean responsibility on 
the instrument.” 
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